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LOI GIOI THIEU

Dién dan déi tac phap luat 1a mot hoat dong duoc thyc hién thuong
xuyén tir nam 2004 trong khudén khd Du an VIE/02/015 “Hd tro thuc thi
Chién lugc phat trién hé thong phap luat Viét Nam dén nam 2010”. Cho
t6i nay, hoat dong nay dwoc Du 4n “Tang cuong tiép can cong 1y va bao
vé quyeén tai Viét Nam” tiép tuc duy tri.

Muc dich ctia Dién dan dbi tac phap luat 1a duy tri va cing c6 moi
quan hé diéu phdi giita cac co quan Chinh phu Viét Nam véi nhau, giira
cac co quan Chinh phu Viét Nam véi cac nha tai trg, cling nhu gitra cac
nha tai trg voi nhau trong linh vuce hop tac phap luat; tim kiém va phat
trién thém cac ngudn tai trg ciia ddi tic nudc ngoai.

Dién dan tao co hoi dé cac co quan Vi¢t Nam, cac nha tai trg quéc té
va céac chuyén gia phép luat trong va ngoai nudc cung nhau trao doi thong
tin n61 bat vé cac hoat dong l1ap phép va thuc thi phap luat & Viét Nam.

Cudn Ky yéu nay tap hop céc tai liéu, bai viét duoc trinh bay va gidi
thiéu tai Dién dan ddi tac phéap luat lan tha Bay do Dy 4n “Tang cudng
tiép can cong 1y va bao vé quyén tai Viét Nam” to chirc tai Ha Noi vao
thang 9 nim 2010. Pay la thoi diém duoc cac co quan phap luat va cac
nha tai tro qudc té tai Viét Nam quan tim vi trong thoi gian ndy cic co
quan Viét Nam tién hanh so két 4 nam thuc hién “Chién luoc vé Xay dung
va hoan thién hé théng phép luat Viét Nam dén nam 2010, dinh hudng
dén nam 2020” (Nghi quyét s6 48-NQ/TW ngay 24 thang 5 nam 2005) va
“Chién luoc Cai cach tu phap dén nam 2020” (Nghi quyét s6 49-NQ/TW
ngay 02 thang 6 nam 2005). Tai Dién dan lan thi Bay nay, tong quan tinh
hinh thuc hién hai Chién lugc duoc phén tich va danh gia mot cach khach
quan véi sy tham gia ctia nhidu chuyén gia doc 1ap. Dé dam béo tinh da
dang cua cac y kién, chung t6i xin giir nguyén cac nhan dinh, phan tich
cua cac dién gia dé ban doc tham khao.

Ngoai viéc danh gia tinh hinh thyc hién hai Chién lugc, Dién dan da
duoc nghe cac chuyén gia ciia Viét Nam va qudc té trinh bay cac bio cdo
vé “Phép luat danh cho moi ngudi”, “Két qua khao sat vé tiép can cong 1y
do UNDP tién hanh nim 2010” va bao cdo “Quyén bao chira trong phap
luat t& tung hinh sy va thyc tién tai Viét Nam”.
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Hy vong rang, Ky yéu nay s& 1a mot tai liéu tham khao hitu ich dé cac
co quan, ca nhan trong nudc va nude ngoai hiéu rd hon nhimg nd luc cla
bang va Nha nude Viét Nam trong qua trinh cai cach phap luat va tu phéap
tai Viét Nam, dong thoi s& gitip cac co quan trong nudc va cac nha tai tro
hiéu hon vé Dy an “Tang cuong tiép can cong 1y va bao vé quyén tai Viét
Nam” dé tham gia va dong gop tich cuc hon nita vao viéc hop tac vi su
phat trién hé théng phap luat Viét Nam.

Duw dn “Ting cwong tiép cin cong ly va bdo vé quyén tai Viét Nam”



NHUNG THANH TUU PAT PUQC
TRONG VIEC THUC HIEN CHIEN
LUQC CAI CACH PHAP LUAT VA
CAI CACH TU PHAP

Pong chii tri:

Ong NGUYEN VAN HIEN
Pho Truéng Ban Thwong truc, Ban Chi dao Cai cach tw phap TW

Va

Ong JOHN HENDRA
Pieu phoi vién thwong tri Lién hop quoc tai Viét Nam
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TINH HINH, KET QUA CONG TAC CAI CACH TU PHAP TU

NAM 2009 PEN NAY VA DU KIEN MQT SO HOAT PONG
TRONG TAM TU NAY PEN HET NAM 2010

TS. NGUYEN VAN QUYEN
Trwéong Ban Thu ky Ban Chi dao cdi cach tu phap Trung wong
Phé Chanh Van phong Trung wong Ding

1. Két qua cdng tac cai cach tw phap tir nim 2009 dén nay

Trén co so dinh huéng cua Nghi quyét s6 49-NQ/TW cua B Chinh
tri vé cai cach tu phép, tr nam 2009 dén nay, cong tac cai cach tu phap da
dat duoc mot s6 két qua sau:

1.1. Vé céng tic xdy dung vin ban, dé dn trong linh vwe tw phdp

a) Qudc hoi khoa XII da thong qua 4 lut trong linh vuc tu phap: Luat
stra doi, bo sung mot sb diéu cua Bo luat Hinh sy, Luat Trach nhiém boi
thuong cua Nha nudc, Ludt Ly lich tu phap, Luat Trong tai thuong mai.
Uy ban Thuong vu Qudc hoi thong qua 3 phap 1énh vé linh vuc tu phap:
Phép 1énh An phi, 1¢ phi Toa an; Phéap 1énh stra ddi, bo sung mot sd didu
cua Phap 1énh Tb chirc diéu tra hinh su, Phap 1énh Thu tuc bat gitr tau bay

b) By Cong an, Vién kiém sat nhan dan toi cao, Toa an nhan dan tdi
cao da hoan thanh xay dung D¢ an thanh lap Toa an so tham khu vuc, Toa
an phuc tham, Toa thuong tham, d6i m&i to chie va hoat dong cua Toa an
nhéan dan ti cao; D& an vé t6 chie bd may va chirc nang, nhi€ém vu cua
Vién kiém sat trong tién trinh cai cach tu phap; Pé 4n mé hinh co quan
diéu tra cap huyén va doi méi hé thong co quan diéu tra phu hop véi viée
d6i méi t6 chirc toa an theo thim quyén xét xtr trinh Ban Chi dao cai cach
tu phap. Trén co so 3 dé 4n nay, Ban Chi dao cai cach tu phap da xay dung
dé an chung vé “Pdi méi td chirc va hoat dong cua toa an, vién kiém sat
va co quan diéu tra theo Nghi quyét s6 49-NQ/TW vé Chién luoc cai cach
tu phap dén nam 2020”. Dé 4n di duoc Ban Chi dao cai cach tu phap thao
luan tai Phién hop thir 22, trinh co quan c6 tham quyén thong qua. Theo
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do, trong thoi gian t6i, hé thong cac co quan tu phap duge doi méi theo
huong:

Hé théng Toa 4n nhan dan duoc t6 chirc thanh 4 cép: Toa an nhan dan
50 tham khu vuc (duoc t6 chirc & mot hodc mot sd dO’l’l vi hanh chinh
cap huyen trong pham vi 01 don vi hanh chinh cap tinh; v6i tham
quyén x¢&t xu gitr nguyen nhu toa 4n nhan dan cip huyén hién nay)

Toa 4n nhan dan cap tinh (duoc to chirc & mot don vi hanh chinh cap
tinh; co cdu t6 chirc vé co ban nhu tod an cap tinh hién nay nhung
khong c¢6 Uy ban tham phan; thim quyén xét xir nhu toa an cép tinh
hién nay nhung khong xét xir giam doc tham, tai tham); Toa 4n nhan
dan cép cao (dugc td chire & mot sd don vi hanh chinh cép tinh; trudc
mat, dat tai Ha Noi, Tp. Hd Chi Minh va ba Nﬁng, trén co so 3 Toa
phuc tham Toa 4n nhan dan tdi cao hién nay; c6 thim quyén xét xir
phtc thdm céc ban an, quyét dinh cta toa 4n nhan dan cap tinh va xét
XU giém dbc tham, tai tham cac ban an, quyét dinh ciia Toa an nhan
dan cap dué6i); Toa an nhan dan tdi cao (chi c¢6 tir 13-17 thim phan,

chu yéu tap trung vao nhiém vu tong két kinh nghlem xét xur, huong
dan ap dung thong nhét phap luat va xét xir mot sé it truong hop giam
dbc tham, tai tham).

Hé théng Vién kiém sat nhan dan ciing dugc to chuc thanh 4 cap,
tuong ung voi dia hat tu phap timg cap cta hé thong Toa an nhan dan.
Theo dé, c6 Vién kiém sat nhan dan khu vue; Vién kiém sat nhan dan
cAp tinh; Vién kiém sat nhan dan cip cao va Vién kiém sat nhan dan
t6i cao.

Hé théng co quan diéu tra vé co ban giit nhu hién nay nhung dugc
kién toan mot budc nham nang cao hiéu qua cong tac diéu tra.

¢) Bo Tu phap da hoan thanh DBé 4an “Xay dung Dai hoc Luat Ha Noi

thanh truong trong diém dao tao can bd phap luat” va Dé an “Xay dung
Hoc vién Tu phap thanh trung tdm 16n dao tao can b tu phap”. Thuc hién
chi dao ctia ddng chi Pho Thu tuéng, Phé Trudng ban thir nhat Ban Chi
dao cai cach tu phap, hién nay, B6 Tu phap dang phdi hop véi B Gido
duc va Pao tao tich hgp 02 dé an nay thanh Dé an chung vé “Xay dung
va nang cao chét lugng cac co s& dao tao Truong Pai hoc Luat Ha Noi,
Truong Dai hoc Luat Tp. Ho Chi Minh va Hoc vién Tu phéap”.
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d) Thu tuéng Chinh phu di ban hanh mot s Quyét dinh phé duyét
dé an trong linh vuc cai cach tu phap: Quyét dinh sb 224/QD-TTg ngay
19/02/2009 phé duyét Bé an “Thuc hién thi diém ché dinh thira phat lai tai
thanh phé H6 Chi Minh”; Quyét dinh sé 270/QD-TTg ngay 27/02/2009
ban hanh Dé an cing ¢, kién toan va nang cao chét lugng ngudn nhén luc
trong cong tac phd bién, gido duc phap luat; Quyét dinh sé 123/QD-TTg
ngay 18/01/2010 phe duyet Dé an phat trién do6i ngi lut su phuc vu yeu
cau hoi nhap kinh té quéc té tir nam 2010 dén nam 2020; Quyét dinh sb
258/QD-TTg ngay 11/02/2010 phé duyét Dé an vé d6i méi va nang cao
hiéu qua cong tac gidm dinh tu phap; Quyét dinh sé 250/QD-TTg ngay
10/02/2010 phé duyét Bé an xay dung quy hoach phat trién cac to chirc
hanh nghé cong ching & Viét Nam dén nam 2020.

1.2. Vé nhiém vu, tham quyén va té chivc b¢ mdy cdc co quan tw
phap

a) Bo Cong an da thanh lap 2 Téng cuc: Tong cuc Canh sat phong,
chong toi pham va Tong cuc Canh sat thi hanh an hinh sy va hd tro tu
phap.

b) Vién kiém sat nhan dan téi cao da chu tri, phdi hop voi cac co quan
hitu quan ban hanh Quy dinh s6 200/QDPH ngay 26/01/2010 vé viée ph01
hop trong cong tac giai quyét khiéu nai, to cao vé tu phap. Ch1 dao trién
khai dong bd cac giai phap ning cao chét luong thuc hanh quyén cong t6
va kiém sat diéu tra; da glam dang ké cac vu 4n oan, sai va viéc diéu tra
bd sung giira cic co quan tién hanh t6 tung. Vién kiém sat dia phuong tiép
tuc phdi hop voi toa an t6 chirc cac phién toa theo tinh than cai cach tu
phap “mo rong tranh tung tai phién toa”; sau do, tién hanh rat kinh nghiém
sau moi phién toa dé can bo, kiém sat vién hoc tap, nang cao chét luong
thuc hanh quyén cong t6 va kiém sat xét xtr. Hiéu qua cong tac kiém sat
viéc giai quyét cac vy, vi¢c dan su, cac vu an kinh doanh, thuong mai, lao
d6ng, hanh chinh c6 sy chuyén bién dang ké.

¢) Toa 4n nhan dan tbi cao chu tri, ph01 hop véi cac co quan tur phap
trung wong xem xét, lya chon va trlnh Uy ban Thuong vu Qudc hoi ban
hanh 02 Nghi quyet giao thim quyen m&i vé hinh sy, dan su cho 202 Toa
an nhan dan cap huyén con lai. Dén nay, tat ca cAc toa an nhan dan cap
huyén va tda an quan sy khu vuc déu théng nhat thuc hién tham quyén xét
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xtr moi theo dung 16 trinh ctia Québc hoi dé ra. Toa an cac cip da trién khai
sdu rong chu truong nang cao chit luong tranh tung tai phién toa doi véi
ca phién toa xét xir vy an dan su va hanh chinh. Trong quy IV ndm 2009
va 7 thang ddu nam 2010, nganh Toa an nhan dan d hoan thanh tbt cong
tac giai quyét, X6t XU cac loai vu an, vé co ban 1a ding nguoi, ding toi,
dang phap luat, han ché & muc thép viéc tén dong an va ty 1€ 4n bi huy,
stra nghiém trong do 18i chui quan ctia thim phan.

d) B6 Tu phap da chi dao thanh 1ap hé théng 3 cap: Tong cuc, Cuc va
cac Chi cuc thi hanh an dén sy trén toan qudc. D3 co ban kién toan xong t6
chtic hé théng co quan thi hanh an déan sy tir trung wong dén dia phu0ng,
thanh 1ap 63/63 Cuc va 694 Chi cuc thi hanh an déan su véi tong s6 chip
hanh vién 1a 3.144 nguoi; tiép tuc bd nhiém chap hanh vién va tham tra
vién. Cong tac thi hanh 4n dan sy di c6 su chuyén bién rd rét; trong 8
thang dau nam 2010, cac chi tiéu thi hanh xong vé viéc va vé tién cao
hon so voi cling ky nam trude, giai quyét mot bude co ban lugng an ton
dong; nhiéu vu viéc khiéu nai, td cao dugc giai quyét. Twr 01/10/2009 dén
31/3/2010, tong s viée phai thi hanh 14 452.400 viéc, trong d6 c6 273.873
viéc ¢o diéu kién thi hanh, chiém 60,54%; toan Nganh di thi hanh xong
hoan toan 126.635 vic, dat ty 1& 46,23% sb viéc c6 diéu kién thi hanh
(tang 0,23% so voi cung ky nam 2009), twong Gmg véi s6 tién di thi hanh
xong 13 3.283 ty 511 triéu 377 nghin dong, dat ty 18 36,62% s tién c6 diéu
kién thu (tang 3,54% so véi cung ky nam 2009).

Bo Tu phap da phdi hop voi Thanh uy, Uy ban nhan dan Tp. H6 Chi
Minh, céc cap, cac nganh hiru quan trién khai thi diém ché dinh thira phat
lai tai thanh pho HO Chi Minh: tién hanh bd nhiém 21 thira phat lai dau
tién va quyét dinh thanh lap 05 van phong thira phat lai.

e) Lién doan Luat su Viét Nam dugc thanh 1ap sau hon 60 nam phat
trién ctia nghé nay, tao thoi co méi cho su dong gop tich cuc cua luat su
toan qudc vao sy nghiép xay dung Nha nudc phap quyén xa hdi chii nghia
va hoi nhap kinh té qudc té. Hién nay, Lién doan dang tich cuc xdy dung
Chién lugc phat trién nghé luat su dén nim 2020.

f) Pai héi Luat gia Viét Nam lan thtr XI da thanh cong tdt dep. bén
thang 9/2010, Hoi da c¢6 40.500 hoi vién, tang 42% so voi dau nhiém ky X.
T6 chirc hoi dd duge mo rong toi 62/63 tinh thanh va 57 chi hdi truc thudc.
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1.3. Vé xdy dung dji ngii cdn bé tw phdp

a) Vién kiém sat nhan dén t6i cao da xay dung va trién khai ké hoach
thuc hién Chién lugc can bd cua nganh dén nam 2020; hoan thanh quy
hoach lanh dao Vién kiém sat nhan dan tdi cao, lanh dao cac don vi truc
thudc va lanh dao Vién kiém sat cap tinh cho thoi ky 2010-2016. Dé nghi
va dugc Chu tich nude bd nhiém 02 Phé Vién truong Vién kiém sat nhan
dan t6i cao. Da trinh va dugc Uy ban Thuong vu Qudc hoi quyét dinh ting
1.896 bién ché can bo cho Vién kiém sat cac cap trong 2 nam 2010-2011.
Trong 6 thang dau nam 2010, da tuyén dung duoc 352 ngudi, chi yéu ting
cuong cho cong tac kiém sat tam gitr, tam giam, quan 1y va gido duc nguoi
chap hanh 4n phat tu.

Nam 2009, Truong dao tao, boi dudng nghiép vu kiém sét tai Ha Noi va
phén hiéu tai Tp. H6 Chi Minh boi dudng kién thirc diéu tra toi pham, kiém
sat diéu tra an hinh sy, nghiép vu kiém sat dan sy, hanh chinh va kién thuc
phuc vu hoi nhap kinh té cho 2.800 luot can bo.

b) Toa 4n nhan dan tbi cao d trinh va duoc Uy ban Thudng vu Qudc hoi
phé duyét ting 1.500 bién ché cho nganh. Trong niam 2009, da t6 chuc 14
16p tap huén cho hon 2.000 luot can bd, tap trung cho can bg cép huyén dé
phuc vu yéu cau ting tham quyén xét xir; t6 chirc cac khoa bdi dudng cho
hang trim can bd, tham phan vé phap luat so sanh, luat so hitu tri tué, luat
pha san, luat chimg khoan, luat canh tranh,... va k§ ning giai quyét tranh
chap thuong mai quéc té. Tét ca cac dia phuong déu da to chuc viée tap
huén vé kién thirc phap luat va k¥ ning xét xtr co ban ddi v6i cac Hoi tham
nhan dan & dia phuong minh.

Niam 2010 13 nam c6 s6 lugng 16n Tham phan, Chanh an, Phé Chanh an
Toa 4n nhan dén cac cap hét nhiém ky can dugc tién hanh bd nhiém lai. Vi
vay, Toa an nhan dan tdi cao da dic biét quan tam va chi dao cac Toa an nhan
dan dia phuong ting cudng cong tac tuyén dung can bo, dy nhanh viéc dé
nghi bo nhiém, b() nhiém lai Tham phan, Chanh 4n, Pho Chanh an Toa an
nhan dan cac cap theo quy | dinh cua phap luat cling nhu cac gidi phap cua
nganh vé cac van dé nay Vé d6i ngii Tham phan, trong nam 2010, bén canh
s6 Tham phan dugc bd nhiém lai 13 1.437 ngudi, thi tong s6 Tham phan Toa
an nhan dan cac cip duoc bd nhiém 1an dau 1a 669 nguoi. Hién nay, tong
s6 Tham phan Toa 4n nhan dan cac cip 13 4.680 ngudi, so véi cung ky nam
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trude ting khoang 350 ngudi. Mic du di ¢6 nhidu cb ging trong cong tac
b6 nhiém Tham phén, nhung do nim qua c6 nhiéu Tham phan nghi huu,
thuyén chuyén cong tac nén hién nay so vai s6 lugng Tham phan Toa an cac
cap duge Uy ban thuong vu Qudc hdi quy dinh thi con thiéu 10 Tham phan
Toda 4n nhan dan ti cao, 98 Tham phan Toa 4n nhan dan cip tinh va 648
Tham phan Tda 4n nhan dan cip huyén. Nhu vy, trong nim qua sb luong
can b, Tham phan ctia cac Toa 4n nhan dan dia phuong d tang 1én dang ke,
tinh trang thiéu can bo, ThAm phan da dugc khic phuc mét budc.

¢) Bo Tu phap di ciing ¢ mot budce quan trong doi ngii can b lanh dao
ctia hé thong co quan thi hanh 4n dan sy tir trung wong tdi cac dia phuong.
Cong tac dao tao, bdi dudng can bo Tu phap cling duoc quan tim diy manh
trong nhitng thang dau nam, nhét 14 trong cong tac dio tao can bo Trung cap
Luat tai cic tinh mién Trung - Tay Nguyén (Trudng Trung cap Luat Budn
Ma Thuot da tién hanh tuyén sinh khod 2). Truong Pai hoc Luat Ha Noi
tiép tuc dao tao 09 16p Pai hoc hé dao tao vira hoc, vira 1am; hoan thanh thi
tuc tuyén sinh 05 16p Trung cdp Luat; tuyén sinh Cao hoc khoa XVIII va
Nghién ctru sinh khod X VI, thyc hién ding Chuong trinh dao tao cac h¢ dao
tao. Hoc vién Tu phap da hoan thanh cac khoa dao tao céc 16p nghiép vu
luat su (khod VIII), thi hanh an (khoa VIII), cong chimg (khod IX), nghiép
vu xét xtr (khoa XII); tiép tuc t6 chirc chiéu sinh dao tao nghiép vu luat su
(c6 982 hoc vién/2.000 chi ti€u giao nam 2010), thi hanh an (245/400 chi
tiéu dugc giao), cong ching (115/600 chi tiéu dugc giao), 1y lich tu phap
khoa I (70/160 chi ti€éu dugc giao).

1.4. Vé té chirc, hoat djng ciia co quan bé tro tw phdp va cdn bj
bé tro tw phdp

a) B6 Tu phap di phdi hop chit ché véi cac co quan, t6 chire lién quan
hd tro té chirc Pai hoi dai biéu luat su toan quéc 1an tha nhat, thanh lap
Lién Doan Luat su Viét Nam. Viée trién khai Chi thi s6 33-CT/TW dugc ghi
nhan c¢6 nhiéu chuyén bién tich cuc. Cép uy, chinh quyén cac dia phuong da
quan tAm nhiéu hon dén t6 chuc, hoat dong luat su va cong tic quan 1y luat
su trén dia ban; nhiéu dia phuong da chi dao Doan luat su xay dung Chién
luoc phat trién nghé lut sur trén dia ban tinh. Tinh dén ngay 30/4/2010, tinh
ty, thanh ty, chinh quyén dia phuong da chi dao t chirc thanh cong Pai hoi
Poan luét su & 45/62 tinh dé thong qua Diéu 1€ Boan luat su.
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b) Bo Tu phap da huéng dan cac dia phuwong thao g& kho khin trong
ap dung Luat Cong ching va xi hoi hoa hoat dong cong chung. Tinh dén
ngay 01/7/2010, c6 58/63 dia phuong thuc hién viéc chuyén giao tham
quyén chimg thuc cac hop ddng, giao dich vé bat dong san tir Uy ban nhan
dan cip x4 cho t6 chirc hanh nghé cong chimg tai dia ban c6 t6 chtrc hanh
nghé cong chimg hoat dong. Hién nay, ca nudc da c6 308 to chirc hanh
nghé cong chu’ng, trong do c6 176 Vian phong cong chung va 132 Phong
cong chimg voi tong sd gan 800 cong chtng vién. 40/63 tinh, thanh phd
truc thudc trung wong phé duyét Dé an phat trién td chtrc hanh nghé cong
chung.

¢) Hiéu qua cong tac giam dinh tu phap tiép tuc duoc ting cudng;
ché do, chinh sach cho giam dinh vién va sy dau tu trang thiét bi, co s&
vat chét cho cong tac giam dinh budc dau duge nang cao, dan thu hut cac
giam dinh vién tu phap giéi va ning cao chét lugng giam dinh tu phap.
Dén nay, ca nudc da c6 33 Trung tim phap y va 16 Phong Giam dinh phap
y truc thudc; 11/30 tinh ¢6 bénh vién tam than duoc thanh 1ap Trung tam
giam dinh phap y tim than; tong sb giam dinh vién tu phap 13 2.776 nguoi.

d) Sau khi Luat Trong tai thuong mai dugc Quéc hoi thong qua, B
Tu phép da xay dung Pé cuong Nghi dinh cta Chinh phu hudng dan thi
hanh Luat. Dén thang 8/2010, ca nude c6 07 Trung tim trong tai voi tong
s0 207 trong tai vién.

e) Bo Tu phép di chi dao cac dia phuong chuan bi tong két 06 nim
thuc hién Chi thi sb 32/CT-TW ngay 09/12/2003 cua Ban Bi thu Trung
wong Pang khoa IX vé ting cuong sy linh dao ctua Péang trong cong tac
phé bién, gido duc phép luat, nang cao ¥ thirc chip hanh phap luét cta can
b0, nhan dan.

f) Cong tac tro gitip phap 1y theo yéu cau cta Luat Tro gitp phap 1y
ngay cang di vao chiéu sau, chét lugng hoat dong dugc chu trong, gop
phan xo6a d6i, giam ngheo, dic biét ddi v6i 62 huyén nghéo theo Nghi
quyét s6 30a/2008/NQ-CP vé Chuong trinh hd tro giam nghéo nhanh va
bén virng ddi vai cac huyén ngheo.

Cong tac kién toan to chirc, bd may, bd tri nguon lyc cho Trung tim
va Chi nhanh cua Trung tam da dugc Uy ban nhan dan cap tinh chu
trong, dap Gng yéu cau cua Luat va doi hoéi cia thuc tién (cac Trung
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tam tro giup phap ly c6 763 can b, 130 chi nhanh va 3.972 Cau lac bo
trg gitp phép ly). Doi ngii Trg gitip vién phap 1y ting budc dugc cung
cd, tang cudng vé sb luong (hién nay, ca nudc cd 8.292 trg gitp vién
phap 1y) va nang lyc thyc hién nhiém vy, cac Trg giup vién phap ly da
budc dau tham gia dai dién, bao chira c6 chit luong tai cac phién toa.
Sd luong vu viéc dai dién, bao chira taing 1én dang ké. Tinh dén ngay
31/5/2010, cac Trung tdm tro gitup phap 1y trong toan qudc da thuc hién
tro gitp phap ly duoc 44.136 vu viéc (tu van: 40.718 vu; dai dién: 546
vu; bao chita: 1.924 vy; dai dién ngoai tb tung: 69 vu va céac hinh thuc
khac: 877 vu) cho 48.213 dbi tuong.

1.5. Vé hop tic quoc té trong linh vue tw phdp

a) Hop tac qudc té vé tu phap va phap luat tiép tuc duoc ting cuong
dbi voi cac ddi tac truyén thong (Lao, Cam-pu-chia), mo rong quan hé
v6oi nude khac (Anh, Hoa Ky, Canada, Phap, Puec, Ca—déc-xtan, Nga,
Bungari, Nauy, Italia...). D4 dam phan, ky két mot s6 du 4n: Chuong trinh
dbi tac tu phap do Uy ban Chau Au, Dan Mach va Thuy Dién dong tai tro;
Du 4n vé ting cuong tiép can cong Iy va bao vé quyén tai Viét Nam véi
Chuong trinh phat trién cta Lién hop qudc; xdy dung Ké hoach thuc hién
Chuong trinh hop tic 3 ndm trién khai Tuyén bd chung vé hop tac phap
luat va tu phap Viét Nam - Cong hoa lién bang Ptic; ky két Ban Ghi nhé
gitra Chinh phii Viét Nam va Chinh phii Canada vé Dy 4n phat trién lap
phap quoc gla tham gia tich cuc vao viéc dam phan ky két cac diéu udc
quéc té, trién khai cac ndi dung nhiam thyuc hién Hién chuong ASEAN...

b) Trién khai thuc hién Luat Tuong tro tu phap, B6 Tu phap véi tu
cach 1a co quan gitip Chinh phii quan 1y Nha nudc vé tuong tro tu phap,
da phdi hop voi cac co quan co lién quan xay dung, trinh ban hanh va
ban hanh theo thdm quyén cic vin ban quy pham phap luat huéng dan thi
hanh Luat; ddy manh viéc dam phan, ky két méi cac Hiép dinh tuong tro
tu phap gitra Viét Nam va cac nudc, trong d6 vu tién cac nude lang giéng,
cac nudc trong khu vuc, cac nudc cd quan h¢ truyén théng va dac biét cac
nudc c6 nhiéu cong dan Viét Nam dang sinh sdng, lao dong va hoc tap.
Tir khi Luét Tuwong tro tu phép ra doi dén nay, Viét Nam da ky két mai 10
Hiép dinh twong tro tu phap song phuong trong s6 26 Hiép dinh tuong tro
tu phap di ky trén cac linh vuc dan su, hinh su, dan do, chuyén giao nguoi
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dang chap hanh hinh phat ti; hién da va dang dam phan moi thém 18 Hiép
dinh tuong tro tu phép trén céac linh vuc; ra soat, tién hanh ra soat, stra doi,
hién dai hoa 04 Hi¢p dinh da ky véi cac nude xa hdi chi nghia trudce day.
V& tuong tro tu phap da phuong, Viét Nam di ky va phé chuan 01 Hiép
dinh tuong tro tu phap vé hinh sy gitta cac qudc gia ASEAN, dang chu tri
xay dung mot s Hiép dinh Mau giita cac nuéc ASEAN vé tuong tro tu
phap trong linh vuc dan sy, thuong mai. Hang nam, Bo Tu phéap di phdi
hop véi cac bg, nganh tiép nhan, chuyén giao, theo doi, don dbc thuc hién
khoang 3.000 hd so iy thac tu phap trong linh vuc dan su, thuong mai.

¢) Trong ndm 2009, cac co quan tu phap Viét Nam da chu tri nhiéu hoi
nghi quéc té 16m, nhu: Pai hoi 1an the 17 Hoi Luat gia dan chu quéc té,
Hoi nghi Chénh an cac nudc chau A - Thai Binh Duong, Hoi nghi Vién
truong Vién kiém sat, vién truong Vién Cong t6 cac nudc ASEAN va
Trung Qudc lan thi 6...

d) Toa an nhan dan tdi cao da ky thoa thuan hop tac véi Cong hoa dan
chi nhan dan Lao, Cong hoa Bé-la-rut, Cong hoa lién bang Nga, Vuong
quéc Campuchia va Toa an lién bang Uc. Vién kiém sat nhan dan t6i cao
d4 ky thoa thuan hop tac v6i Vién Cong td bén canh Toa 4n tbi cao Vuong
quéc Campuchia...

e) Trong nim 2009, Ban Chi dao cai cach tu phap trung wong di to
chtc 01 doan di nghién ciru, khao sat vé mé hinh to chirc cac co quan tu
phap va m6 hinh té tung hinh sy & Anh va Italia; nim 2010, da t6 chtc 01
doan di nghién ctru vé cai cach tu phép tai Pan Mach va Thuy Dién voi sy
hd trg ciia Chuong trinh dbi tac tu phép.

f) Trong khuon khd du an 00058492 do UNDP tai trg, Bo Tu phap 1a
co quan quoc gia dieu hanh, Ban Thu ky cua Ban Chi dao cai cach tu phap
trung wong dang chu tri thue hién 2 hoat dong nghién clru:

+  Nghién ctru so sanh hé théng tu phap cua 5 quc gia (Trung Quéc
Indonesia, Nhat Ban, Han Qudc va lién bang Nga). Hoi thao quoc
té v6i sy tham gia ciia 5 chuyen gia qudc té dugc t6 chirc tai Ha Noi
(17,18/6/2010) da thanh cong tot dep, cung cip nhiéu thong tin tham
khao hitu ich trong nhiéu linh vuc cta cong tac cai cach tu phap; thu
hut sy tham gia cua dong dao can bo tu phap, chuyén gia, nha khoa
hoc, luét su... Hién nay, cac chuyén gia qudc té da hoan thanh bao céo
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vé hé thong tu phap cia 5 qudc gia, Ban Thu ky dang chuan bi xay
dung Béo céo tong thuat.

+  Nghién ctru vé mo hinh quan 1y hanh chinh toa an & mot sé nudc trén
thé gid1 va thuc trang & Viét Nam. ba td chire hai cudc toa dam tai Ha
Noi (02/4/2010) va Pa Néng (20/8/2010) dé xay dung Dé cuong bao
c4o nghién ctru va ké hoach khao sat trong nudc.

Ngoai ra, Ban Thu ky con thyc hién mét s6 nghién ctru mang tinh
chét lién nganh, phuc vu truc tiép cho cong tac tham muu ctia Ban Thu
ky, nhu: to chirc hoi thao vé kinh nghiém qudc té trong viéc giai quyét
cac quyét dinh cudi cung cuia Toa an t6i cao c6 phat hién sai lam. Hoi thao
dugc t6 chie ¢ Ninh Binh (11/9/2010) véi sy tham gia ctia 3 chuyén gia
qudc té va nhiéu can bd, co quan hitu quan cta Viét Nam.

2. Dy kién mdt s6 hoat dong trong tim tir nay dén hét nim 2010

Trén co s¢ Chuong trinh trong tdm cong tac tu phap 2009-2010
(Chuong trinh 01-Ctr/CCTP, ngay 12-02-2009), Chuong trinh cong tac
nam 2010 cta Ban Chi dao, Thuong truc Ban Chi dao cai cach tu phap va
Ban Thu ky (Chuong trinh 02-Ctr/CCTP, ngay 09/3/2010), du kién mot sb
hoat dong trong tam cai cach tu phap trong ndm 2010 nhu sau:

2.1. Mét 56 hoat dpng trong tam ciia Ban Chi dao cdi cdch tw phdp

a) Thao luan va cho ¥ kién vé dy thao D& an mé hinh t6 tung hinh sy
Viét Nam; du thao P& an d6i méi va nang cao chat lugng bodi dudng Hoi
thim nhan dan va Dé cuong Bao cio két qua 5 nam trién khai thyc hién
Nghi quyét s6 49-NQ/TW.

b) Thao luan va cho ¥ kién vé Dé an xa hoi hoa cong tac pho bién, gido
duc phap luét va tro giup phéap 1y va du thao Béo cdo két qua 05 nam trién
khai thuc hién Nghi quyét s6 49-NQ/TW .

c¢) Ngoai ra, can ctir tién do, chét lugng dy thao cac Dé 4n do Ban Thu
ky va cac co quan tu phap chuan bi, s& hop dé xem xét, cho ¥ kién cac
dé an, chuong trinh sau: Chuong trinh trong tdm cong tac tu phap 2011-
2015; cong tac dao tao cac chirc danh tu phap; vé viée thi diém hay khong
thi diém t6 chirc Toa 4n nhan dan so thAm khu vuc; vé mét sb chu truong,
quan diém vé tb tung hanh chinh, td tung dan su...
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d) Chuan bi cic diéu kién can thiét dé timg budc trién khai cac cong
viéc néu trong Dé 4n “DPdi méi to chuc va hoat dong cua toa an, vién kiém
sat va co quan diéu tra theo Nghi quyét 49-NQ/TW vé Chién luoc cai cach
tu phap dén ndm 2020” vira duoc thong qua.

e) Chuan bi xay dung cac dy an luat, phap 1énh lién quan dén t6 chirc
va hoat dong cua cac co quan tu phap da dugc dua vao Chuong trinh xay
dung luat, phap lénh ctia Qudc hdi.

f) T6 chic doan di nghién ciru vé cai cach tu phap tai Cong hoa Séc
va Ba Lan.

g) Xay dung Béo céo tong thuat nghlen ctru so sanh hé théng tu phap
mot sb nude trén thé gisi; xay dung ké hoach khao st trong nude vé thuc
trang cong tac quan ly hanh chinh toa an ¢ Viét Nam.

Trén day la tom tat tinh hinh, két qua cong tac cai cach tu phéap tir nim

2009 dén nay, du kién mot sb hoat dong trong tam tur nay dén hét nam
2010./.

16



DIEN DAN DOI TAC PHAP LUAT LAN THU BAY

GIOI THIEU BAO CAO CUA CHINH PHU
VE SO KET VIEC TRIEN KHAI KE HOACH
THU'C HIEN NGHI QUYET SO 48-NQ/TW CUA BQ CHINH

TRI VE CHIEN LUQC XAY DUNG VA HOAN THIEN
HE THONG PHAP LUAT VIET NAM PEN NAM 2010,
PINH HUONG DEN NAM 2020

GS. TS. LE HONG HANH
Vién truéng Vién Khoa hoc phap ly, B Tu phap

Thyc hién Ké hoach s6 307/KH-BCD ngay 23/12/2009 cta Ban chi
dao so két “Ké hoach sb 900/UBTVQHI1 cua Uy ban Thuong vu Québc
hoi thuc hién Nghi quyét sé 48-NQ/TW ngay 24/5/2005 cia By Chinh tri
vé Chién lugc xdy dung va hoan thién hé théng phap luat Viét Nam dén
nam 2010, dinh huéng dén nam 20207, B4 Tu phap duoc Chinh phu giao
chu tri, phdi hop cung Van phong Chinh pha don ddc cac B, nganh va dia
phuong thyuc hién viéc so két va xay dung du thao Bdo cdo cua Chinh phu
so két thuc hién Nghi quyét sb 48-NQ/TW. Két qua cua viéc thuc hién cac
nhi¢m vu trén da dugc phan anh déy dua trong Dy thao Bao cdo So két cua
Chinh phu va cac tai liéu kém theo. Do vay, t6i chi xin nhin manh mot sb
n6i dung chu yéu ciia Bao cao nhu sau:

1. V& két qua trién khai 06 dinh hwéng va 02 nhém gidi phap ciia
Nghi quyét s6 48-NQ/TW

Bao cao di tap trung danh gia khai quat vé nhimg thanh tuu co ban,
nhitng han ché, bat cap chinh va nguyén nhan chu yéu ctia han ché, bat cap
sau 5 nam trién khai Nghi quyét 48-NQ/TW.

1.1. Vé dinh gid chung

Nghi quyét s6 48- NQ/ TW da budc dau tao nén nhung chuyén bién kha
co ban, tich cuc ca vé ndi dung, hinh thirc ctia hé thdng cac vian ban phap
luat va k¥ thuat 1ap phap 1am cho hé théng phap luat ngdy mot hoan thién,
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dap u:ng t6t hon cac nhu cau cia phat trién kinh té - x4 hoi bén viing, hoi
nhap qudc té.

a) Veé néi dung van ban: céc luat, phap 1énh do Chinh phu chu tri soan
thao va dugc Qudc hdi ban hanh trong giai doan ny da budc dau dap tng cac
tiéu chi cta hé thong phap luat vé tinh dong bo, thong nhét, kha thi, cong khai
va minh bach. Cac van ban phép luat da tap trung vao 6 dinh hudéng duoc xac
dinh trong Nghi quyet s6 48 -NQ/TW thé hién tu duy lap phap mai, dam bao
duoc sy phét trién can d01 ddng bo gitra thé ché vé kinh té, chinh tri, xa hoi,
moi truong, bao vé quyén con ngudi, phit hop hon véi yéu cau phat trién bén
viing ctia dat nudc.

b) Vé hinh thirc vin ban: yéu cau cua Nghi quyét s6 48-NQ/TW vé viéc
“Qudc hoi ban hanh luat, giam dan viéc Uy ban thuong vu Qudc hdi ban hanh
phap 1énh...” da dugc quan triét va thuc hién kha nghiém tac. S6 luong cac
phap 1énh do Uy ban thudng vu Qudc hoi ban hanh da giam co ban so véi
trude ddy; hién nay mdi co quan thudc hé théng hanh phép, tu phép ¢ Trung
wong chi con tham quyén ban hanh mdt hinh thirc van ban quy pham phap
luat, qua do gop phan quan trong 1am giam bét tinh cong kénh, phtrc tap ciia
h¢ thong van ban quy pham phap luat, Vlec huéng dan thi hanh luat, phap
1€nh kip thoi hon, nang cao hi¢u luc thuc té cia hé thong phép luat, tirmg bude
khic phuc tinh trang no dong vin ban huéng dan.

c) Ve ky thudt Idp phdp: nhing yéu cau, giai phap ctia Nghi quyét s6 48-
NQ/TW vé d6i méi quy trinh xay dung phép luat dugc thé ché hoa trong Luét
Ban hanh vin ban quy pham phép luat nim 2008 va cac vin ban huéng dan
thi hanh d3 tao ra sy d6i méi kha co ban theo hudng hién dai hoa phuong thirc
va phuong tién xay dung phép luat. Cac k¥ thuat, cong ngh¢ madi trong hoat
dong lap phap ctia nhiéu nude trén thé gidi da duoc nghién ctru dé van dung
vao thuc tién ctia Viét Nam nhu: phuong phép danh gia du béo tic dong kinh
té - x4 hoi ctia dé xuat va dy thao van ban quy pham phép luat, k§ thudt “mot
van ban stra nhiéu van ban”...., budc dau phat huy hiéu qua 1am cho tinh kha
thi, tinh théng nhat va dong bo ctia hé théng phap luat duoc cai thién, dap ing
kip thoi hon, t6t hon yéu cau cua thuc tién.

Viée d6i méi cach xay dung chwong trinh va quy trinh xay dung phap luat
da gop phan khong nho vao két qua cua xay dung phap luat giai doan nay.
Cu thé 1a: Du kién ca nhiém ky Qudc hoi khoa XII 2007-2011 ¢6 107 dy an
luat, phap 1énh chinh thirc (da dugc bd sung vao cac nam 2008, 2009), thuc
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té, sau 3 nam (2007-2010) da ban hanh dugc 71/107 van ban, dat 66,4% cua
ca nhiém ky. Néu so véi tong s6 7 bo luat, 133 luat, 151 phép 1énh duoc ban
hanh trong 20 nam d6i méi trude d6 (1986-2005) thi day 1a mot con sb rat an
tuong vé s luong va tdc do 1am luét.

1.2. Pdnh gid khdi qudt nhitng két qud co bin dat dwoc theo 06
dinh huong noi dung va 02 nhom gidi phap cia NQ48-NQ/TW

a) Khdi quat nhitng két qua co ban dat dwoc theo 06 dinh hwéng hodan

thién phap luat

Trong linh vire xdy dung va hoan thién phdp ludt vé t6 chirc va hoat
dong ciia Chinh phii va hé théng cdc co quan hanh chinh. Thé ché vé
t6 chirc va hoat dong ctia bd may nha nudc néi chung, ctia Chinh phu
va hé théng cac co quan hanh chinh néi riéng da duoc tiép tuc hoan
thién theo hudng nang cao hiéu luc, hi¢u qua quan ly ctia bd may nha
nuée, phi hop véi yéu cau cua thuc tidn: Chinh phu tap trung nhiéu
hon cho chirc ning hoach dinh chinh sach, dé xuat cac du an luat lam
cong cu quan 1y nha nude trén moi linh vuc ciia doi séng xa hoi. Chire
nang, nhi¢m vu va by may quan 1y cua cac Bo duoc kién toan theo
hudéng thuc hién quan ly da nganh, da linh vuc; hé théng td chtrc bo
may hanh chinh nha nudc tir Trung wong dén co sé duoc sip xép hop
1y hon phu hop véi vi tri, chtrc ning, nhiém vu cia moi co quan hanh
chinh, mdi cdp hanh chinh; da phan dinh rd hon chirc ning quan ly
hanh chinh véi chirc ning cung tng dich vu coéng; ddy manh xa hoi
hod viéc cung ing dich vu cong trong cac linh vuc gido duc, y té, khoa
hoc cong nghé, bo tro tu phap....

Trong linh viee xdy dung va hoan thién phdp ludt vé bdo dam quyén
con ngueoi, quyén tw do ddn chii ciia céng dan. Cac quyén vé chinh tri
cua nguodi dan tirng budc dugce hoan thién va bao dam thuc hién theo
hudng xac dinh rd vai tro ciia Nha nude, ctia cac t6 chirc chinh tri - xa
hoi, té chire x3 hoi, cua cong déng dan cu & co sé theo tinh than viée
gi cac hi¢p héi xa hoi, cong déng dan cu 1am tot hon thi dé cho x3 hoi,
hiép hoi lam, Nha nudc chi ding ra td chire, hd tro kinh phi, nhan lyc,
kinh nghiém... Quyén lap hoi cua nguoi dan dugc ton trong va bao
dam. Cac quyén vé dan su, kinh té, an sinh x3 hoi, cac quyén co ban
cua cong dan trong linh vuc hanh chinh va tu phap da dugc luat hoa
co ban va bao dam thyc thi tét hon.
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*  Linh vuc xdy dung va hoan thién phap ludt vé dan su, kinh té, trong
tam la hoan thién thé ché kinh té thi truong dinh huéng xd héi chi
nghia la linh viee co nhiéu khoi sdc nhdt. V&i viée ban hanh 34 van
ban luat, phap 1€nh trong giai doan nay nhin chung ching ta da dat
duoc mot s muc tiéu co ban ma Nghi quyét 48-NQ/TW da dé ra, nhu:
Tung budc xac dinh 15 ché d6 va hinh thire so hitu; tao 1ap méi trudng
phap Iy cho quyen tu do kinh doanh, co ché canh tranh lanh manh,
chdng doc quyén, binh diang, phu hop v6i nguyén tic cia WTO; giam
manh sy can thiép cia Nha nudc bang cac bién phap hanh chinh vao
cac quan hé kinh té, thuong mai dan su; phap luat da gop phan tao lap
ddng bo cac yéu t6 thi trudng... Phap luat vé tai nguyén va méi trudng
da thé hién duoc co ban tu tudng, nguyén tac quan Iy chit ché, phat
trién bén virng, dam bao két hop hai hoa gitra viéc su dung va bao vé¢
tai nguyén thién nhién.

*  Trong linh viee xdy dwng va hodn thién phép ludt vé gido duc - dao tao,
khoa hoc - cong nghé, y té, van héa - théng tin, thé thao, dan tc, tén
gido, dén sé, gia dinh, tré em va chinh sach xd héi ciing dd cé nhiing
két qua kha dn twong. 38 luat, phap 1énh va nhiéu vin ban hudng dan
thi hanh da phu déu trén cac linh vuc, thé ché hod chu truong xa hoi
hoa va mot s6 quan diém 16n trong cac linh vuc vin hoa - xa hoi.

» Trong linh vie xday dung va hoan thién phap ludt vé quoc phong va
an ninh quéc gia, trdt tu, an toan xd hgi, nhiéu luat duoc ban hanh dé
thé hién rd doc 1ap chu quyén va quyét tim hoi nhip qudc té siu rong,
thé ché hoa chu truong ctia Pang va Nha nude vé xdy dung viing chic
nén qudc phong toan dan, thé tran an ninh nhan dan, xtr 1y quan hé
giita phat trién kinh té - x4 hoi voi ciing ¢b va xay dung tiém lyc qubc
phong, an ninh, quyén va nghia vu ciia cong dan trong cong cudc bao
vé T6 qudc.

*  Trong linh viee xdy dwng va hoan thién phdp ludt vé hi nhdp quoc té.
Luat Ky két gia nhap va thuc hién cac diéu udc qudc té naim 2005, Luat
Tuong tro tu phap nam 2007 da hinh thanh khung phap luat thong nhat
cho viée ky két, gia nhap cac didu udc qudc té va hoat dong twong tro
tu phap.

Nhitng chuyén bién tich cwe bwédc diu trong to6 chirc thi hanh

phdp lugt theo tinh than Nghi quyét 48-NQ/TW va Ké hoach sé 900/

UBTVQHI1I ciing la két qud cin dwoc ghi nhan.
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+  Noi dung va 19 trinh ting cuong ning lyuc cua cac thiét ché to chirc thi
hanh phap luat thuoc nhanh hanh phap va tu phép, dugc thuc hién theo
yéu cau cua Chuong trinh tong thé cai cach hanh chinh giai doan 2
(2006-2010) va Chién lugc cai cach tu phap giai doan dén nam 2020.
Dic biét, dé thi hanh phap luat hiéu qua hon, Chinh phu da giao cho
Bo Tu phap churc nang gitp Chlnh pht quan 1y nha nude vé thi hanh
phap luat, theo ddi chung vé thi hanh phap luat va don dbc cac bo,
nganh, dia phuong dinh ky bao cio Chinh phu va dé xuét cac giai phap
nang cao hi¢u qua thi hanh phap luat.

+  Ning luc ctia cac thiét ché thi hanh phap luat & dia phuong da dugc cung
c¢b va kién toan theo Nghi dinh sé 13/2008/ND-CP ngay 04/02/2008,
Nghi dinh s6 14/2008/ND-CP ngay 04/02/2008 ctiia Chinh phu. Hé
théng co quan tu phap dia phuong (S& Tu phéap cip tinh, Phong Tu
phap cap huyén, Ban Tu phap cép x3) dd dugc kién toan theo Nghi
dinh s6 93/2008/ND-CP va Thong tu s6 01/2009/TTLT-BTP-NV ngay
24/8/2009 cuia Bo Tu phéap va B Noi vu.

Phat trién hé théng thong tin va phé bién, gido duc phép luit, ting
cuong kha ning tiép can cua nhan dan d6i voi hé thong phap ludt duoc
coi la nhi¢m vu thuong xuyén va lién tuc cua Chinh phu. béi tuong duogc
tuyén truyén phd bién, gido duc phéap luat ngay cang dugc mo rong. O dia
phuong, cong tac phd bién, gido duc phap luat duoc trién khai theo dung
yéu clu, hudng dan ctia Hoi dé)ng phé bién, giao duc phap luat va co nhiéu
sang tao.

d) Cong tac dao tao phap luat va nghé tu phap da dat dugc mot sb
thanh tuu nhét dinh: Hé théng dao tao luat da duoc mé rong voi 23 co sé
dao tao trén ca nudc di cung cAp ngudn nhén luc cho viée xay dung va thi
hanh phép luét, cai cach tu phap va cai cach hanh chinh. Chat luong dao
tao ludt duoc nang cao ro rét. Cac co sé dao tao 16n nhu cac Truong Pai
hoc Luat Ha Noi, Truong Pai hoc Luat Tp. HO Chi Minh, Khoa Luat Dai
hoc Quéc gia Ha No6i du nang luc dao tao & tat ca cac bac hoc tir trung
cép luat, ctr nhan luat dén thac sy va tién sy luat. Hoc vién Tu phéap dugce
thanh 1ap nham thuc dy va nang cao chat lugng dao tao ngudn bd nhiém
cac chure danh tu phap dép Gmg yéu cau cua cai cach tu phap. Tinh tir nim
1998 dén thang 8/2010, Hoc vién da dao tao khoang 20 nghin hoc vién
ngudn bd nhiém cac chtrc danh tu phap, dap Gmg ngdy mot tét hon muc
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dich ddo tao 1a trang bi k¥ ning nghé nghiép co ban, cap nhat kién thuc
phap luat méi, tiép thu kinh nghiém nghé nghiép va rén luyén dao dirc
nghé nghiép.

1.3. Nhitng han ché, bit cap

a) Nhitng bdt cdp chung

Thit nhat, chat lugng cua hé thong phap luat con han ché, thé hién trén
céc tidu chi danh gia nhu da dé cap cu thé trong bao céo (tinh thong
nhat, tinh dong b, can d6i; tinh 6n dinh; tinh cong khai, minh bach;
tinh kha thi ctia hé thong phap luat con nhiéu bét cap).

Thir hai, con co su cat khic, thiéu tinh lién két gifra vi¢c ban hanh
phap luat va thi hanh phap luat. Viéc ban hanh phép luat va thi hanh
phap luat chua dugc nhin nhan nhu mot chinh thé théng nhét, mot qua
trinh lién tyc theo tinh than cua Nghi quyét 48-NQ/TW. Trén thuc té
cac diéu kién bao dam t6 chirc thi hanh phap lut chua duoc xem xét
mot cach k¥ ludng, than trong khi ban hanh luat, vi¢éc danh gié tac
dong kinh té- xa hoi trude khi ban hanh luat chua duoc cha trong diing
muc. HE qua la nhiéu dao luat du tu tudng, tinh than ¢ tién bod nhung
van rat cham, khé di vao cudc séng do thiéu cac diéu kién bao dam,
thiéu co ché kiém tra, theo ddi..

b) Nhitng bdt cdp trong xdy dung va hoan thién hé thong phdp ludt

theo 06 linh vuc noi dung va 02 nhom giai phap
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Thir nhadt, nhiéu ndéi dung, dinh hudng cua Nghi quyét s6 48-NQ/TW
chua duoc thé ché hoa day du trén thuc té, nhu: Trong linh vuc phdp
ludt vé t6 chirc va hoat dong cua cac thiét ché trong hé thé’ng chinh
tri, tdp trung vao nhitng van dé lién quan dén hé thong co quan hanh
chinh: Nguyén tic “quyén lyc nha nudc 13 thdng nhat, co su phan
cong va phdi hop giita cac co quan nha nude trong viée thue hién cac
quyén lap phap, hanh phap va tu phap chua duoc cu thé hoa nhat
quan trong Hién phap va cac luat vé to chirc cac co quan lap phap,
hanh phap, tu phdp; Chua phan dinh hop 1y, ranh mach, minh bach
tham quyén cta cic co quan lap phap, hanh phap, tu phap phu hop véi
dic trung cia mdi quyén va chua xay dung duoc co ché phép 1y hiéu
qué dé thyc hién viéc kiém soat giita cac co quan thyc hién quyén lap
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phap, hanh phap va tu phap ciing nhu kiém soat quyén luc trong timg
hé thong CO quan nha nuoc... Trong linh vuc phap ludt vé bdo dam
quyén con nguoi, quyén tw do dan chii ciia céng ddan: Mot sd quyén co
ban cta cong dan dugc Hién phap quy dinh nhung chua duoc cu thé
hoa nhu quyén biéu tinh, quyén lap hoi, quyén dugc thong tin, quyén
dugc bao vé bi mat doi tu; Phap lut vé cac hinh thirc dan cha truc tiép
con cham dugc ban hanh (Luat trung cau dan y, Luat tham van va phan
bién xa hoi)... Trong linh vuc phap ludt vé dan su, kinh té, trong tam la
hoan thién thé ché kinh té thi trieong dinh hwéng xd héi chii nghia, dé
nhan thay nhitng han ché sau: So hitu toan dan con nhiéu diém chua rd
rang vé mit phap 1y, dic biét 1a ddi v6i cac tai san thudc so hitu toan
dan duoc dau tu vao doanh nghi¢p nha nudc, nhét 1a cac tap doan;
chua minh dinh 18 s& hitu cong cong ddi voi cac co sé ha tﬁng ky thuat;
Phap luét vé hinh thanh va hoat dong ciia cac thi truong chua dong bo
ddng thoi con thiéu cac co ché hiéu qua dé kiém soat, quan ly, xu 1y
vi pham; Chua x04 bo triét dé dic quyén va doc quyén kinh doanh ctia
doanh nghiép nha nudec...

Thit hai, to chirc thi hanh phap ludt boc 10 nhiéu yéu kém, bat cap
so voi xay dung phap luat. Tinh trang phéap luat khong duogc thuc thi
triét dé xay ra trén nhiéu linh vuc (quan Iy dat dai, dau tu xay dung
co ban, an toan vé sinh thyc pham, c¢6 phan hoa doanh nghiép nha
nude...). Tinh trang tham nhiing, lang ph1 str dung ngudn vén dau tu,
tai nguyén, khoang san kém hiéu qua van xay ra. Nhiing nhugc diém
nay da anh huong nghiém trong dén hiéu qua quan ly nha nudc, lam
suy yéu bo may nha nude, kim hdm sy phét trién cua dat nudc, 1am ton
hai long tin ctia nhan dan d6i véi Pang va Nha nudc.

¢) Nguyén nhan ciia nhitng han ché, bat cdp

Trén co s¢ nhitng danh gié trén, Bdo cdo chi ra 06 nguyén nhan cua

nhitng han ché, bAt cap, nhu: sy han ché trong nhan thirc cua lanh dao mot
s6 BO, nganh va dia phuong vé vai tro, tam quan trong ciia Nghi quyét s6
48-NQ/TW va Ké hoach s6 900/UBTVQH11.Céng tac nghién ciru 1y ludn
trong linh vuc phép luat Vé d6i méi tu duy 1ap phéap chua theo kip v6i yéu
cau cua thyc tién, chua gan voi xay dung phap luat phuc vu nhi€ém vu quan
Iy nha nuéc. Thiéu thé ché higu qua trong to chirc thi hanh phéap luat. T6
churc b may, doi ngli can bo tham gia vao cong tac xay dung phap ludt va
theo ddi to chure thi hanh phap luat con nhiéu han ché; nguén luc tai chinh
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danh cho cong tac xdy dung va to chirc thi hanh phap lut chwa dugc bao
dam mot cach day du. Co ché huy dong tri tué cia nhan dan, xa hoi vao
cong tac xay dung phap luat cling nhu co ché bao dam su kiém tra, giam
sat ciia ngudi dan, xa hoi dbi vai cong tac thi hanh phap luat chua phat huy
hi€u lyc, hi¢u qua trong thyc tién.

2. Bai hoc kinh nghiém

Tir két qua trién khai Nghi quyét s 48-NQ/TW tai cac B9, nganh va
dia phuong, Chinh phu it ra 6 bai hoc kinh nghiém co ban vé nhan thic,
vé cong tac chi dao, diéu hanh, cong tac td chire thue hién, kiém tra, giam
st viéc thuc hién Nghi quyét sb 48-NQ/TW...

3. Pinh huéng, gidi phap xdy dung va hoan thién hé thong phap
luat giai doan 2011-2020

3.1. Dinh hwdng va gidi phdp vé xdy dwng va hoan thi¢n phdp ludt
a) Dinh hudng vé xdy ding va hoan thién phdp ludt

Heé thong phap luat tiép tuc duoc hoan thién theo 6 dinh huéng da néu
tai Nghi quyét sb 48-NQ/TW véi khau dot phé 1a hoan thién thé ché kinh té
thi truong va ddi m&i thé ché vé to chire va hoat dong cia bd may nha nudce
theo cac nguyén tic xdy dung Nha nudc phap quyén xa hoi chi nghia.

«  Xdy dung va hoan thién phép ludt vé té chire va hoat déng cia cdc
thiét ché trong hé thong chinh tri phit hop véi yéu cau xdy dung Nha
miede phap quyén XHCN cia dan, do ddn vi dan. Muyc tiéu cua giai
doan 2011-2020 1a phai ban hanh dugc cac dao luat tao dung mot hinh
anh moi ctia mot Nha nude phap quyén va mot xa hoi thuong ton phap
luat, mot nén hanh chinh va tu phap hién dai, cu thé: nghién ctru sira
dbi, bd sung dong bd cac luat vé to chirc bd may nha nude (tir cac quy
dinh vé& bo may nha nudc trong Hién phéap dén cac luat to chirc: Qubc
hoi, Chinh phii, Toa 4n nhan dan, Vién kiém sat nhan dan, Luat vé
Chinh quyén dia phuong...

Xdy dung va hoan thién phdp ludt vé bao dam quyén con nguoi, quyén
tw do, dan chu cua cong dan. Muc ti€u cua giai doan 2011-2020 la
cing cb co so phap 1y vé trach nhiém cta cic co quan nha nudc trong
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viéc xay dung, ban hanh kip thoi, dong bd va té chire thuc thi cac dao
luat, cac diéu wéc quoc té ma Viét Nam 1a thanh vién vé quyén con
nguoi, quyén cong dan trong cac linh vyc dan sy, chinh tri, kinh té,
van hoé- x3 hoi. Phap luat vé quyén con ngudi, quyén tu do, dan chu
ctia cong dan phai duogc 16ng ghép, thé hién xuyén sudt trong moi linh
vuc phap luat.

Xay dung va hoan thién phdp ludt kinh té, trong tam la hoan thién thé
ché kinh té thi truong dinh hwéng xa hdi chii nghia. Pinh huéng xay
dung va hoan thi¢n phép luat kinh té véi trong tam 1a hoan thi¢n thé
ché kinh té thi truong dinh huéng xa hoi chi nghia can dugc thé hién
¢ nhiing van dé co ban nhu: hoan thién thé ché vé s& hitu nha nuoc;
hoan thién phap luat vé dam bao quyén tu do kinh doanh véi nguyén
tac cong dan dugc lam tat ca nhiing gi phap luat kh()ng cam; tao 1ap
moi tru’orng phép 1y cho canh tranh lanh manh binh dang, phi hop V01
nguyen tac cia WTO va cac cam két qudc té khac trong do cac yéu
td thi truong dugc phat trién dong bd; hoan thién phap luat vé cac thi
truong bao gdom thi truong bt dong san, thi truong lao dong thi trudng
khoa hoc - cong nghé, thi truong tai chinh - tién té theo huong dam
bao tbi da canh tranh lanh manh; hoan thién phap luat vé cac cong cu
quan Iy kinh té vi mé bao gdm thué, quy hoach, céc tiéu chuan vé chat
lwong, quan 1y gia va cc cong cu hd trg quan 1y vi mo.

Xdy dung va hoan thién phdp ludt vé gido duc, dao tao, khoa hoc

cong nghé, y té, vin héa, théng tin, thé thao, dan téc, tén gido, dan so,

gia dinh, tré em va chinh sach xa hoi. Myc tiéu giai doan 2010-2020
1a tiép tuc thé ché hoa cac dinh hudng ctua Nghi quyét s6 48-NQ/TW
trong linh vuc gido duc, dao tao, khoa hoc, cong nghé, y té, van hoa,
thong tin, thé thao, dan toc, ton gido, dan $0, gia dinh, tré em va chinh
sach x4 hoi voi cac nhu cau, dinh huong nhu: tiép tuc thé ché hoa quan
diém phat trién gido duc 1 qudc sach hang dau nhim nang cao dén tri,
dao tao nhan luc, bdi dudng nhan tai, thyc hién “chuin hoa, hién dai
hod, xa hoi hoa gido duc”; Hoan thién phap luat vé khoa hoc va cong
nghé theo huéng khuyén khich sy phat trién cac nganh khoa hoc méi,
cong nghé cao; Xay dung va hoan thién phap luat vé dan tdc, ton gido
theo hudng luat hoa cac chinh sach ton gido, dan tdc da phat huy tac
dung trong thoi gian vira qua; Hoan thién phép luat vé vin hoa, thong
tin, truyén thong, tao co ché phép 1y hi¢u qua cho viéc bao tdn va phat
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trién nén van hoa Viét Nam tién tién, dam da ban sic dan toc; cho viée
bién cac gia tri van hoa thanh dong luc phat trién dat nuée, xay dung
con ngudi Viét Nam phat trién toan dién...

Xay dung va hoan thién phdp ludt vé quoc phong, an ninh quéc gia,
trdt tw, an toan xd hi. Muc tiéu cua giai doan nay 1a: tiép tuc hoan
thién hé théng phap luat vé qudc ph(‘)ng, an ninh nham xay du’ng ving
chac nén qudc phong toan dan, thé tran an ninh nhan dan thé ché hoa
m01 quan he giira phat trién kinh te x3 hoi véi cung cb va xay dung
tiém luc quoc phong, an ninh, quyén va nghla vu cua cong dan trong
viéc bao vé To qudc. Hoan thién phap lut vé bién gidi quéc gia, ving
bién, vung troi; vé o chue va hoat dong lyc lugng vii trang nhan dan;
phap luat vé d4u tranh phong chdng t6i pham theo huéng xay dung
cac co quan bao vé phap luat 13 nong cét, phat huy strc manh cta toan
xa hoi trong viéc phat hién, phong ngura, ngan chan t6i pham. Hoan
thién chinh sach hinh sy, bao dam yéu cau dé cao hiéu qua phong
ngua; t1ep tuc han ché hinh phat tir hinh, gidm hinh phat tu, mé rong
ap dung hinh phat tién; cai tao khong giam giit dbi v6i cac loai toi it
nghiém trong. Hoan thién phap luat vé phong, chong té nan xa hoi nhu
mai dam, ma tuy, HIV/AIDS...

Xay dung va hoan thién phdp ludt vé hoi nhdp quoc té. Muc tiéu cta
giai doan nay 1a: tiép tuc ky két, gia nhap cac didu udc qudc té trong
cac linh vuc kinh té, thuong mai, dau tu, tin dung quéc té, s hiru tri
tué, thué quan, bao v€ mdi truong, an ninh, trat tu, an toan xa hoi,
chéng tham nhiing, cac hiép dinh tuong tro tu phap... Chu trong day
manh viéc noi luat hoa nhimng diéu wdc quéc té ma Nha nudc ta 1a
thanh vién.

b) Mét s6 gidi phdp co ban nham ndng cao chdt heong, hiéu qua xdy

dung phdp ludt, can tdp trung vao cdc vin dé nhu:
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Poi méi viéc ldp va thong qua chwong trinh xdy dung ludt, phép lénh,
trong dé can chii trong doi méi tw duy ldp va théng qua chwong trinh
xay dung luat, phap lénh. Viéc lap du kién chuong trinh xay dung van
ban quy pham phap luat phai bao dam tinh théng nhit, dong bo, kha
thi ctia hé thong phap luat nhung phai ¢é tht ty wu tién hop 1y. Nén
xéac dinh chuwong trinh toan khoa 1a Chuong trinh c6 tinh chat dinh
hudng va co kha ning thay doi hang nim dé phu hop véi tinh hinh
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phat trién kinh té, x4 hoi ciia dat nudc. Bao dam tinh dong b giira viée
lap du kién xay dung lut, phap 1énh va lap du kién xdy dung nghi
quyét, nghi dinh, van ban huéng dan thi hanh luat. Chinh phu can giao
cho Bo Tu phap chu tri xdy dung va don dbc viéc thuc hién Chuong
trinh xay dung van ban quy pham phap luat cia Chinh pha nhu vay
moi bao dam tinh chét chg, tinh lién thong véi Chuong trinh xay dung
luat, phap 1énh. Can coi Chuong trinh xay dung luat, phap Iénh ciing
nhu mot dy 4n luat dé cap kinh phi thoa dang. Tang cuong ky luat
trong viéc xay dung va thuc hién Chuong trinh theo quy dinh cua Luat
Ban hanh van ban quy pham phap luat nam 2008.

*  Hoan thién phdp ludt vé doéi méi quy trinh, ndng cao chdt lirong céng
tac xdy dung phdp ludt theo hwéng: Hop nhat 02 Luat Ban hanh van
ban quy pham hién hanh nham tao ra nhiing chuan muc chung trong quy
trinh xay dung van ban, bao dam tinh hiéu qua trong cong tac xay dung
phap ludt va su théng nhat, dong bo cia hé thong phap luat quic gia.
Ban hanh Phép 1énh vé hop nhét vin ban quy pham phap luat va Phap
lénh vé phap dién quy pham phap luat. Nghién ctru viéc giao cho Toa
4n nhan dan ti cao quyén han va trach nhiém giai thich phap luat, phat
trién 4n 16 va ting cuong viéc huéng dan ap dung théng nhit phap luit.

Téang cuong cdc diéu kién bdo dam xdy dung phdp ludt: Can d6i méi
co ché phan bo kinh phi cho xay dung phap luat, phai xac dinh 16 kinh
phi dam bao xay dung va hoan thién phap luat 14 kinh phi du tu co
ban cho ha tﬁng phép ly cua nha nudc va xa hoi. Cung cb, kién toan
t6 chtrc phap ché cua cac bd, co quan ngang bd, co quan thudéc Chinh
phu, cac co quan gitp viéc Hoi dong nhan dan va Uy ban nhan dan
trong viéc xay dung van ban phap ludt. Tang cuong hon nira viéc ap
dung cong nghé thong tin vao qua trinh xay dung vin ban dé t6 chic,
cé nhan c6 thé tham gia ¥ kién truc tiép, phan bién trong qua trinh soan
thdo van ban quy pham phap luat.

3.2. Pinh hwéng va gidi phdp ning cao chit lwong cong tic té
chire thi hanh phap ludt

a) Vé tang cueong cong tdc theo doi thi hanh phdp ludt: tiép tuc nghién
ctru lam 10 chtrc nang cua B Tu phap, co quan giip Chinh phu quan ly
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nha nudc vé thi hanh phap luat dé bd sung nhiém vu, quyén han can thiét
cho viéc thuc hién c6 hiéu qua chiic nang nay. Can co to chire chuyén
trach tai cac bg, nganh, chinh quyén dia phuong thuc hién cong tac theo
doi tinh hinh thi hanh phap luat dé dam bao cong tac nay duoc trién khai
mot cach dong bo, ¢ hiéu qua gin lién v6i qua trinh x4y dung phap luat.

b) Vé phat trién hé tho”hg théng tin va phé bién, gido duc phdp ludt,
tang cuong nang liee tiép cdn ciia nhdn dan doi voi hé thong phap ludt.
Xay dung nguodn nhan lyc Vung manh cho cong tac phd bién, gido duc
phap luat dap Gmg nhiém vu phd bién, gido duc phap luat trong tinh hinh
moi. Trién khai thyc hién c¢6 hiéu qua Dé an: “Cuing cd, kién toan va ning
cao chét lugng ngudn nhan lyc trong cong tac phd bién, gido duc phap luat
dap tmg yéu cau ddi méi, phat trién cua dat nuéc”. Str dung c6 hiéu qua va
sang tao cac hinh thirc, bién phap va phuong tién pho bién, gido duc phap
ludt theo tinh than Chi thi s 17-CT/TW ngay 15 thang 10 nim 2007 ciia
Ban Bi thu vé viéc tiép tuc d6i mdi va nang cao chat lugng, hiéu quéa cong
tac tuyén truyén miéng trong tinh hinh méi.

¢) V& phat trién hé thdng dao tao, bdi dudng ngudn nhan lyc 1am cong
tac phap luat can tap trung vao viéc xay dung Truong Pai hoc Luat Ha Noi
va Trudng Pai hoc Luat Tp. H6 Chi Minh thanh truong trong diém qudc
gia dao tao can bd vé phép luat: Trong giai doan 2010 - 2020, Truong Pai
hoc Luat Ha No6i va Truong Pai hoc Luat Tp. Hd Chi Minh phai tao duoc
thuong hiéu, khéng dinh duogc uy tin trong khu vuc cac nudc ASEAN trén
cac linh vuc dio tao c6 thé manh ciia minh. Xay dung Hoc vién Tu phap
thanh trung tdm 16n dao tao cac chuc danh tu phéap. Tap trung xay dung
Hoc vién thanh co s& dao tao chung céc chirc danh tu phép, 1a co sé dao
tao c6 thuong hiéu, c6 uy tin, chat luong dao tao dap tmg duoc yéu cau
cua cac co quan st dung can bo.

d) Ve day manh hop tac qudc té cin tap trung vao cac dinh hudng hop
tac qudc té vé xay dung chinh sach, ting cudong dao tao can bo phap 1y;
day manh viéc dam phan, ky két Hiép dinh twong tro tu phap voi cac nude
theo hudéng uvu tién ky két cac hiép dinh da phuong thay vi dam phan, ky
két cac hiép dinh song phuong nhu trude dy.
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4. Vé mot s6 bién phap ciia Chinh phii va kién nghi véi B§ chinh
tri vé tiép tuc lanh dao thuc hién Nghi quyét s6 48-NQ/TW

4.1. Mjt 56 bién phdp ciia Chinh phii vé diy manh trién khai Nghj
quyét s6 48-NQ/TW trong thoi gian tJi

Trén co s két qua so két Nghi quyét 48-NQ/TW va Ké hoach s6 900/
UBTVQHI11, Ban Céan sy dang Chinh phu chi dao xay dung Chuong
trinh ctia Chinh pha va Chuong trinh cta cac bd, nganh vé tiép tuc thuc
hién Nghi quyét s6 48-NQ/TW giai doan 2011 -2020. Trong d6 chii trong
cac ndi dung nhu:

+  Chinh phu s& danh nhiéu thoi gian hon cho viée thao luan tap thé cac
du 4n ludt, cac dé xuat phap luat true khi trinh ra Quéc hoi. Chinh
phul tap trung xem xét, quyét dinh nhirg van dé mang tinh quan diém,
chinh sach va nhirng van dé lién nganh c6 ¥ kién khac nhau.

¢ Chinh phu chi dao sat sao viéc hoan thién thé ché vé ban hanh vin ban
quy pham phap luat, hop nhit cac luat ban hanh vin ban quy pham
phap luat cia Trung wong va dia phuong; giao Bo Noi vu phdi hop véi
B6 Tu phéap nghién ctru mo hinh chuyén nghiép hoé hoat dong soan
thdo van ban quy pham phép luat cua Chinh phu theo hudng thanh
1ap mdt co quan thuoc Chinh phu hodac Bo Tu phép chiu trach nhiém
chuyén trach, chu tri viéc “quy pham hoa” cac chinh sach do cac B9,
nganh dé xuét va da duoc Chinh phu phé duyét dua vao Chuong trinh
xay dung luat, phap 1é€nh .

+  Chinh phu chi dao ddy manh céc giai phap vé nang cao hiéu qua cong
tac thi hanh phép luat, tiép tuc nghién ctru hoan thién thé ché quan ly
nha nude vé thi hanh phap luat dam bao dong bd véi hoan thién thé
ché vé xay dung phap luat.

4.2. Vé cdc kién nghi véi Bé Chinh tri

a) Kién nghi nhitng néi dung cu thé vé viéc sira doi, bo sung Hién phdp
1992 (dwoc sira doi, bé sung nam 2001) lién quan dén xdy dung nha nude
va phdp ludt. Thyc tién td chtrc thuc hién Nghi quyét 48-NQ/TW va Nghi
quyét s6 49-NQ/TW cho thiy to chtrc va hoat dong ciia b may nha nudc
theo Hién phap 1992 (stra d6i nam 2001) da va dang boc 16 nhicu bat cap
so v6i yéu cau phat trién kinh té - xa hoi trong khi nhiéu dinh hudng,
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chu truong gidi phap cai cach phép luat, cai cach tu phap, cai cach hanh
chinh ding dén nhung bi gidi han trong khuon kho qui dinh ctia Hién phap
1992 (sira d6i nam 2001), nén chi mang tinh tinh thé, chua giai quyét mot
cach triét dé cac khiém khuyét, han ché dang ton tai. Do d6, Chinh phu dé
xut stra d6i, bd sung mot sé ndi dung co ban lién quan dén phap luat va
t6 chirc bd may nha nudc trong Hién phap 1992 véi nhing van dé cu thé
dugc néu trong bao céo.

b) Kién nghi Bo Chinh trji ban hanh Két luan vé 5 ndm thuc hién Nghi
quyét s6 48-NQ/TW, trong d6: can xac dinh trach nhiém cua cac co quan
bang ¢ trung wong (Véan phong Trung uong, Bang doan Qudc hoi, Ban
can sy Dang Chmh phu, Toa 4n nhan dan t6i cao,Vién Kiém sat nhan dan
tbi cao..), cac cap uy Dang dia phuong trong viéc 1anh dao thyc hién Nghi
quyét ) 48-NQ/TW; d6i méi co ché chi dao, don ddc, kiém tra viéc thuc
hién Nghi quyét s6 48-NQ/TW nham khic phuc nhiing han ché trong to
chtrc thyc hién Nghi quyét trong 5 ndm qua.

¢) Kién nghi B6 Chinh tri ting cudng cong tac chi dao, d6i mdi phuong
thire 1anh dao cua Pang ddi véi cong tac xay dung va thi hanh phép luat,
ddc biét 1a viéc can thiét phai thanh 1ap Ban chi dao thuc hién Nghi quyét
48-NQ/TW tuong tu nhu Ban chi dao thuc hién Nghi quyét sé 49-NQ/
TW, Truong ban Chi dao c6 thé 1a Cha tich Qudc hoi, dé dam bao tinh
ddng bo va hiéu qua chung cua hai nghi quyét quan trong va c6 quan hé
mat thiét véi nhau trong linh vuc phap luat, thuc thi phap luat, cai cach tu
phap.

d) Kién nghi Bo Chinh trj dé xudt to chire mot Hoi nghi TW khod X1
vé cac chuyén dé (i) ting cudng su lanh dao cua Bang dbi véi cong tac xay
dung va hoan thién Nha nudc phap quyén (ii) stra doi, bd sung Hién phap

1992 (dwoc sira doi, bo sung nam 2001).

e Kién nghi BY Chinh tri chi dao Pang doan Quéc hoi mot sé van dé
nhu: Nghién ctru tiép tuc d6i méi quy trinh xay dung phap luat & cac giai
doan ciia Qudc hoi theo hudng ting cudng tinh chuyén nghiép, chuyén
trach cua cac dai biéu Qudc hoi; Tang cuong giam sat thi hanh phap luat
clia cac co quan nha nuédc nhét 13 giam sat theo chuyén dé ddi véi cac linh
vuc quan li nha nude c6 nhiéu vudéng mic trong thé ché ciing nhu trong
phéi hop t6 chuc thuc hién gay anh hudng khong t6t d6i voi doi song xa
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hoi; Qudc hoi can cé giai phap kién quyét giam bt viéc uy quyén lap
phap cho Uy ban Thuong vu Quoc hoi dé Uy ban tap trung thuc hién ding
va day du chue nang la co quan thuong truc ciia Quoc hdi gitra hai ky hop.

Trén day 1a nhitng ndi dung chinh ctia Dy thdo Béo cao cua Chinh phu
vé So két Ké hoach thuc hién Nghi quyét s6 48-NQ/TW.
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CHUONG TRINH XAY DUNG LUAT, PHAP LENH CUA QUOC

HOI NHIEM KY KHOA XII (2007 — 2011) VA CHUONG TRINH
XAY DUNG LUAT, PHAP LENH NAM 2011

PANG PINH LUYEN
Vu truéng Vu phap luit, Vin phong Qudc hji

Trong quy trinh xay dung, ban hanh van ban quy pham phap luit, viéc
lap va xem xét thong qua Chuong trinh xay dung luat, phap 1énh c6 mot y
nghia vo cling quan trong, 1am co s& cho cac co quan, to chirc hitu quan c6
ké hoach nghién cru, phan tich chinh sach, tong két, khao sat thyc tién va
soan thao du an luat, phap I¢énh dé trinh Chinh pht, cac co quan tham tra va
trinh Uy ban thuong vu Qudc hdi, Qudc hoi xem xét, thong qua. Trong qua
trinh 13p va thong qua Chuong trinh xay dung luat, phap 1énh Chinh phu,
céc co quan ctia Chinh phi va cac co quan, to chirc hitu quan, cac dai biéu
Quéc hoi da can clr vao cac chu truong, duong 16i, chinh sach cua Dang,
cac quy dinh cta Hién phap va nhirng yéu cau quan ly Nha nuoc, phat trién
kinh té - x4 hoi, bao dam quoc phong, an ninh, hoi nhap quc té dé kién nghi
v6i Uy ban thuong vu Quéc hoi vé Chuong trinh xay dung luat, phap 1énh.
Uy ban phap luat da chu tri phdi hop v6i Hoi dong dan toc, cac Uy ban khac
ctia Qudc hoi tham tra du kién cta Chinh phu vé Chuong trinh xay dung
luat, phap I1énh, dé nghi xay dung luat, phap Iénh cta cac co quan, td chire
hiru quan, dai biéu Qudc hoi dé trinh Uy ban thudng vu Qudc hoi.

Cin ctr vao du kién ctia Chinh phu vé Chuong trinh xay dung luat,
phap lénh, d¢ ngh1 xay dung luat, phap 1énh cua céc co quan, to chirc hitu
quan, dai biéu Qudc hdi va Béo céo thim tra cia Uy ban phap luat, Uy ban
thuong vu Qudc hoi xem xét, 1ap du an Chuong trinh x4y dung luat, phap
1énh dé trinh Qudc hoi.

Theo quy dinh cua Luat Ban hanh van ban quy pham phap luat nam
2008 thi vao ky hop thtr 2 ciia mdi nhiém ky Quéc hoi, Uy ban thuong vu
Quédc hdi trinh Qudc hoi xem xét, thong qua Chuong trinh xay dung luat,
phap 1énh cuia ca nhiém ky va hang nim vao ky hop thir nhat ctia nam trude
Uy ban thuong vu Qudc hoi trinh Qudc hoi xem xét, théng qua Chwong
trinh xay dung ludt, phap 1énh cia nam sau.
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Sau khi Chuong trinh xay dung luat, phap 1énh duoc thong qua thi Uy
ban thuong vu Qudc hoi to chire trién khai thuc hién Chuong trinh xdy
dung luat, phép 1énh, phan cong co quan trinh dy 4n, co quan tham tra va
chi dao, theo ddi, don ddc viéc thuc hién Chuong trinh. Duéi day chung
to1 xin néu khai quat v& tinh hinh thyuc hién Chuong trinh xay dung luat,
phap luat nhiém ky Quéc hoi khoa XII (2007 - 2011); Chuong trinh xay
dung luat, phap I¢énh ndm 2011 va néu mdt s6 kién nghi vé viéc thuc hién
Chuong trinh xay dung luat, phap 1énh ndm 2011.

I- TINH HINH THU'C HIEN CHUONG TRINH XAY DUNG LUAT,
PHAP LENH CUA QUOC HOI NHIEM KY KHOA XII (2007-2011)

1. Vé Chuong trinh xAy dung luit, phap 1¢énh ciia Quéc hdi nhiém ky
khoa XII

Chuong trinh xay dung luat, phap 1énh cia Qudc hoi nhiém ky khoa
XII duge Qudc hoi théng qua tai ky hop thr 2 (thang 11/2007), gdm 128
du an luat, phap 1énh, trong dé c6 93 du an thuoc Chuong trinh chinh thue
(g6m 83 du an luat, 10 du an phap 1énh) va 35 du an luat thuoc Chuong
trinh chuén bi, cu thé 1a: :

«  Céc linh vyc kinh té, tai chinh, ngan sach co6 21 dy an luat;

e Cac linh vuc td chire bd may nha nudc, hanh chinh, dan sy, hinh sy, tu
phap c6 23 du an luat, 06 dy an phap 1énh;

* (Céc linh vyc van hoa, gido duc, xa hoi, khoa hoc, cong ngh¢ va moi
truong c6 34 du an ludt;

e Céac linh vuc quéc phong, an ninh, trat ty, an toan xa hoi, doi ngoai co
05 du an luat, 04 du an phap lénh.

Trong s6 cac dy an néu trén, c6 khoang 40 dy an luat, phap 1énh thudc
Chuong trinh xay dung luat, phdp 1€nh cua Quéc hoi nhiém ky khoa XI
chuyén sang. Cac du an nay & murc do khac nhau déu da dugc cac co quan,
td chure o trach nhiém chuén bi, sd con lai 1a cac vain dé dang duoc diéu
chinh béng van ban cua Chinh phu, céc bd, co quan ngang bg hodc dugc
nang lén tu phép 1€nh.

Tuy nhién, nhiém ky Qudc hoi khoa XII chi c¢6 4 nam, thuc chat chi
con co6 8 ky hop xem xét thong qua luat va thoi gian danh cho médi ky hop
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thuong kéo dai khoang 1 thang. Vi kha nang xem xét, thong qua cac du
an lut trong nhitng nim gan day cho thay tai mdi ky hop Qudc hoi xem
xét thong qua duoc khoang 10 vin ban luat. Do d6 van dé dit ra 1a can
t6 chirc trién khai thuc hién Chuong trinh xay dung luat, phap 1énh cia
Quéc hdi nhiém ky khoa XII nhu thé nao dé bao dam hiéu qua, bao dam
tinh kha thi cao.

2. Vé tinh hinh trién khai thye hién Chwong trinh xiy dung luit,
phap Iénh ciia Quéc hi nhiém ky khéa XII

a) Thuc hién Chwong trinh xdy dung luat, phap lénh nam 2007

Nim 2007 1a nim du tién ctia nhiém ky Qudc hoi khoa XII véi hai ky
hop Qudc hoi vao thang 7 va thang 11. Tai ky hop tht nhit (thang 7/2007),
Qudc hoi chi yéu thao luan, thanh I4p cac co quan nha nudc & trung wong
va bau, phé chuan cac chic danh cao cip trong bd may Nha nude; Qudc
héi khong xem xét thong qua du an luat. Tai ky hop thtr 2 (thang 11/2007)
Quéc hoi da xem xét thong qua duogc 08 luat, Nghi quyét vé Chuong trinh
xay dung luat, phap 1énh cua Quéc hoi nhiém ky khoa XII va nam 2008.
Cubi nam 2007, Uy ban thuong vu Qudc hoi da xem xét thong qua 1 phap
1€nh.

b) Thuc hién Chwong trinh xay dung luat, phap lénh nam 2008

Theo Nghi quyét ctia Qudc hoi s6 11/2007/QH12 ngay 21 thang 11
nam 2007 vé Chuong trinh xay dung luat, phap 1énh ctua Quéc hoi nhiém
ky khoa XII va nam 2008 thi Chuong trinh xay dung luat, phép 1énh nam
2008 gém 54 dy an luat, phap 1énh, trong do c6 44 dy an thudoc chuong
trinh chinh thtrc (36 dy an luat, 08 du &4n phéap 1énh) va 10 dy an thudc
chuong trinh chuan bi. Tuy nhién trong qué trinh trién khai thuc hién
Chuong trinh xay dung luét, phap 1énh Chinh pht va cac co quan, t6 chirc
hiru quan dd dé nghi diéu chinh Chuong trinh xay dung luat, phap 1énh
niam 2008, trong d6 d& nghi rat 11 du an luat ra khoi chuong trinh chinh
thie va dé nghi bd sung 01 du &n luat khac, 02 du &4n phap 1é€nh, 02 du thao
nghi quyét ciia Uy ban thudng vu Quéc hoi vao chuong trinh chinh thic.

Két qua thyuc hién Chuong trinh xdy dung luat, phap 1énh nim 2008
la Qudc hdi da xem xét thong qua 19 luat, Chuong trinh xay dung luat,
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phap 1énh nim 2009 va Uy ban thuong vu Qudc hoi d xem xét thong qua
07 phap 1énh.

¢) Thuc hien Chuwong trinh xay dung ludt, phap lénh nam 2009

Chuong trinh xay dung luat, phap 1énh nam 2009 gém 63 du an luét,
phép 1énh, trong d6 c6 40 du an thuoc Chuong trinh chinh thic (35 du
an luat, 05 dyu an phép 1€nh) va 22 dy an luat, 01 dy an phap 1énh thudc
Chuong trinh chuan bi. Theo tién do da du kién, trong nam 2009, Quéc
hoi, Uy ban thudng vu Qudc hoi s& thong qua 29 dy an, trong d6 ¢6 24 du
an luat, 05 du an phap 1énh va mat s6 du an phap Iénh thudc chuong trinh
nam 2008 chuyén sang; cho ¥ kién 11 du an luat dé chuan bi thong qua vao
ky hop thtr nhat ctia nam 2010.

Pau thang 12/2008, Uy ban thudng vu Qudc hoi di o chirc trién khai
thuc hién Chuong trinh xay dung luat, phap 1énh. Tuy nhién trong qua
trinh trién khai thuc hién Chuong trinh xay dung ludt, phap 1énh Chinh
pht va cac co quan, to chirc hitu quan di dé nghi diéu chinh Chuong trinh
xay dung luat, phap 1€nh nam 2009, trong do6 dé nghi rut 10 dy an luat ra
khoi chuong trinh chinh thtrc.

Két qua thyuc hién Chuong trinh xay dung luat, phap 1énh nam 2009 1a
Qudc hoi di xem xét thong qua 18 lut, Chuong trinh xay dung luat, phap
1énh ndm 2010 va Uy ban thuong vu Qudc hoi da xem xét thong qua 10
phép Iénh.

d) Thuc hién Chwong trinh xdy dung luat, phap lénh nam 2010

Chuong trinh xay dung luat, phap 1énh nam 2010 gém 31 du an luat,
01 du an phap I¢nh thuoc Chuong trinh chinh thirc va 20 du an luat thudc
Chuong trinh chuan bi. Dén nay da ¢ su diéu chinh Chuong trinh xay
dung luat, phap I¢énh ndm 2010 nhu: Chinh phu va cac co quan hitu quan
da dé nghi bod sung 04 dy 4an luat, 02 du thdo nghi quyét cua Quéc hoi
vao Chuong trinh xay dung luat, phap 1énh nim 2010 va d& nghi rat khoi
Chuong trinh xay dung luat, phap 1énh 06 du an luat khéc.

Két qua thuc hién Chuong trinh xay dung luat, phap 1énh nim 2010
1a dén thang 8 nim 2010 Qudc hoi di xem xét thong qua 10 luat, Chuong
trinh xay dung luat, phap 1énh nim 2011 va Uy ban thuong vu Qudc hoi
da xem xét thong qua 01 phap Iénh.
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Nhin chung céc co quan, t6 chirc hitu quan da c6 nhiéu c6 ging nghién
ctru, khao sat thyc tién, bién soan dy thao, trinh cac co quan c6 tham
quyén xem xét, cho y kién. Tuy nhién, tién do va chat lugng chuén bi cac
du an luat, phap 1énh vin con han ché. Piéu dang luu ¥ 1a Chuong trinh
xdy dung luét, phap 1énh hang nim ludn bi thay doi; nhu Chuong trinh
nam 2008 ¢o téi 5 1an cac co quan, to chirc hiru quan dé nghi diéu chinh;
Chuong trinh nam 2009 va nim 2010 ciing di c6 nhiéu thay doi. Nhiéu dy
an luat dé nghi rat khoi Chuong trinh ma khong thuyét minh cu thé, néu rd
1y do vi sao rat khoi Chuong trinh xdy dung luét, phap 1énh... Néu tiép tuc
cach lam nhu trong thoi gian vira qua, Chuong trinh xay dung luat, phap
Iénh nam 2010 sé tiép tuc khong thé thuc hién duge va kéo theo Chuong
trinh xay dung ludt, phap 1énh ctia Qudc hoi nhiém ky khoa XII s& khong
hoan thanh duoc.

Qua thuec tién, chung t61i nhan théy, c6 mot sd du an khong dugc trinh
dung tién d9, khong bao dam chat lwong 1a do nhiéu nguyén nhan, nhung
chu yéu 13 cic nguyén nhan chu quan. Cu thé 1a viéc chuan bi dy kién
chu’orng trinh xay du’ng luat phép 1énh con chua sat thyc té, chua du bao
day du yéu cau thyc tién, van con co sy né nang, thiéu kién quyét ctia cac
co quan co trach nhiém trong viéc xem xét, quyet dinh dua du an vao
chuong trinh xay dyng luat, phap lénh, ciing nhu t6 chirc trién khai thyc
hién Chuong trinh. Mot s6 du an khi dua vao Chuong trinh chua xem xét
mot cach toan dién vé nodi dung, pham vi didu chinh, chua tinh k¥ kha
nang, diéu kién thuc té soan thao, cho ¥ kién, hoan thién dy an dé cac co
quan c6 thim quyén xem xét thong qua, cling nhu chua tinh dén nhiing
dic thu cua linh vuc can xay dung du an. Bén canh d6, mot sb co quan chii
tri soan thao, co quan tham gia soan thao chwa danh nhiéu thoi gian hop
ly va chua dé cao tinh than trach nhiém trong viéc chuén bj du 4n. Mot
s6 du 4n chuan bi khong k¥, khong bao dam chét luong. Trong khong it
truong hop su phdi hop giira co quan soan thao, co quan tham tra va cac
co quan, to chtic hitu quan chua dong bo, thiéu chat ché. Pay 1a bai hoc
kinh nghiém cho viéc lap, xem xét thong qua chuong trinh xay dung luat,
phap 1énh, ciing nhu t6 chtrc trién khai thuc hién Chwong trinh xay dung
luat, phap 1énh.
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II. VE CHUONG TRINH XAY DUNG LUAT, PHAP LENH NAM 2011

Tai ky hop thir 7 (thang 6/2010), Uy ban thwong vu Quéc héi da trinh
Quéc héi xem xét thong qua Nghi quyét vé Chwong trinh xdy dung ludt,
phép 1énh nam 2011, diéu chinh chwong trinh xdy dung ludt, phdp 1énh
nam 2010 va bé sung chwong trinh xdy dung ludt, phap lénh cia Quoc
héi nhiém ky khéa XII. Cu thé la:

1. B6 sung chwong trinh xiy dung luat, phap 1énh ciia Qudc hdi
nhiém ky khoéa XII (2007 - 2011)

* Luat stra doi, bo sung mdt so di¢u cuia Luat Bau ctr dai biéu Quoc hoi
va Luat Bau cu dai biéu Hoi dong nhan dan.
* Luat Cong an nhan dan (sura doi).

2. Piéu chinh chwong trinh xiy dung luit, phap 1énh nim 2010

Chuyén Dy 4n Luat Thii d6 tir chuong trinh thong qua tai ky hop thir
7 sang chuong trinh cho ¥ kién tai ky hop tha 8, vi du 4n nay Chinh phi
chua chudn bi kip, can phai c6 thém thoi gian dé nghién ciru, tong két
thuc tién, bién soan du thao luat;

*  Chuyén Dy an Luat Bién Viét Nam ra khoi chuong trinh thong qua tai
ky hop thr 7, vi du 4n ndy c6 mét s6 van dé can tiép tuc nghién ciru
lam 13, nhu viéc x4c dinh duong co s¢ dung dé tinh chiéu rong lanh
hai, phat trién kinh té bién...

+  Chuyén cac du an Bo luat Lao dong (stra d6i), Luat Cong doan (stra
d61), Luat Tiép can thong tin, Luat Dau tu cong ra khoi chuong trinh
cho y kién tai ky hop tht 7, vi cac du 4n ndy con c6 mot sé van dé can
tiép tuc nghién ciru, chuan bi ky hon.

+  Chuyén du an Luat Chimg khoan (stra d6i) tir chuong trinh cho ¥ kién
tai ky hop thur 8 thanh Luat sta ddi, bod sung mot sb diéu cua Luét
Chung khoan dé thong qua tai ky hop thir 8; chuyén du 4n Luat Kinh
doanh bao hiém (stra d6i) tir chwong trinh cho ¥ kién tai ky hop thir
8 thanh Luat stra d6i, bd sung mot s6 diéu cua Luat Kinh doanh bao
hiém dé thong qua tai ky hop thir 8, vi qua viéc nghién ctru cho thay
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nhiéu quy dinh ¢ hai luat nay con phi hop véi thyc tién, do d6 chi can
stra ddi, bd sung mot s diéu.

+  BO6 sung du 4n Luét stra doi, bo sung mot s6 diéu cua Luat Bau cir dai
biéu Quéc hoi va Luat Bau cur dai biéu Hoi déng nhan dan. Viéc stra
d6i mot s6 didu cua 2 luat bau cir nay chu yéu vé mot sé van dé lién
quan dén céc t6 chire phu trach bau cir va mot sé quy dinh vé k¥ thuat
td churc bau cur dé phuc vu cho cudce bau cur dai biéu Quéc hoi va dai
biéu Hoi dong nhan dan vao nam 2011;

+ Chuyén Dy 4n Luat Nhap canh, xuét canh, cu tri cua nguoi nudc
ngoai tai Viét Nam ra khoi chuong trinh cho y kién tai ky hop tha 8, vi
du 4n nay c6 mot s van dé can tiép tuc nghién ctru k¥ hon.

3. Vé chwong trinh xay dung luit, phap 1énh nim 2011

Nam 2011 14 nam cudi cing cta nhiém ky Qudc hoi khoa XII va la
nam dau tién cua nhiém ky Qudc hoi khoa XIII, do d6 theo thong 1& Qubc
hoi s& td chuc 3 ky hop (mot ky hop cudi nhiém ky Qudc hoi khoa XII
vao thang 3 va hai ky hop thtr nhat va thir hai cia Qudc hoi khoa XIII vao
thang 7 va thang 11 nam 2011). Trong 03 ky hop Qudc hoi nay thi cong
tac xdy dung phép luat chi yéu tip trung vao ky hop tht hai Qubc hoi
khoa XIII. Vi vay, chuong trinh xay dung luat, phap 1énh ndm 2011 dugc
bb tri nhu sau:

3.1. Tai ky hop tht 9, Qudc hoi khoa XII (du kién vao thang 3/2011),
Qudc hoi xem xét thong qua 05 dy an luat. Pay 1a ky hop cubi cung cua
nhiém ky Quoc héi khoa XII, nén ndi dung cua ky hop nay Qudc hoi tap
trung chu yéu vao viéc tong két hoat dong cta Quoc héi, Uy ban thuong
vu Quoc hoi, Hoi dong dan tdc, cac uy ban cua Quoc hoi va cua doan dai
biéu Qudc hoi. Do d6, Qubc hoi danh thoi gian cho cong tac xay dung
phép luat khong nhiéu, viéc xem xét thong qua du &n luat chi dat ra ddi
v6i nhitng du 4n ludt nao thuc sy can thiét, cap bach va da duoc chuan bi
tdt. Tai ky hop nay cua Quéc hoi du kién xem xét thong qua 05 dy an luat
sau day:

+  Luat Phong, chéng budn ban ngudi;
+  Luat Co yéu;
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« Luét Kiém toan doc lap;
+  Luat stra doi, bod sung mot s6 diéu cua Bo luat TH tung dan sy;
* Luat Thu do.

3.2. Tai ky hop thi nhat, Qudc hoi khéa XIII (du kién vao thing
7/2011). Pay la ky hop dau tién ciia nhiém ky Qudc hoi khoa XIII, nén
n6i dung ctia ky hop nay Qudc hdi tip trung chu yéu vao cong tac to chic
bd may nha nude, bau, phé chuan cac chirc danh cao cép cua cac co quan
ciia Qudc hoi, Chu tich nuée, Chinh phu, Toa 4n nhan dan ti cao, Vién
kiém sat nhan dan t6i cao. Do d6 Qudc hoi danh thoi gian cho cong tac
xay dung phép luat khong nhiéu, tai ky hop nay caa Qudc hoi du kién xem
xét cho ¥ kién 02 du an luat va thong qua Nghi quyét vé Chuong trinh xay
dung luat, phap 1énh nam 2012, cu thé la:

Cho y kién cac dy an:

+  Luat Tai nguyén nudc (stra doi);
* Luat Giao duc dai hoc;

Théng qua nghi quyét vé Chwong trinh xdy dung ludt, phdp lénh nam
2012.

3.3. Tai ky hop thr 2, Qudc hoi khoa XIII (dy kién vao thang 11/2011).
Pay 1a ky hop cudi nim, ngoai viéc quyét dinh vé ngan sach, chat van thi
Qudc hoi con danh nhidu thoi gian cho cong tac xdy dung phap luat. Vi
vay, tai ky hop nay Quéc hoi s& xem xét thong qua 07 dy an ludt, trong
d6 ¢6 05 du an luat da dugc Qudc hoi khoa XII cho ¥ kién tai ky hop tht
8 thang 11/2010) va 02 dy an luat s& duge Qudc hoi khoa XIII cho ¥ kién
tai ky thr 1 (thang 7/2011); dong thoi xem xét thong qua Nghi quyét vé
Chuong trinh xay dung luat, phap Iénh nhiém ky Quéc hoi khoa XIII.
Ciing tai ky hop thir 2 nay Chinh phii, Tong lién doan lao dong Viét Nam
s€ trinh Quéc hoi xem xét, cho y kién 9 du an luat khac. Cu thé cac du an
duoc trinh Qudc hoi xem xét thong qua va cho y kién nhu sau:

a) Quoc hgi xem xét thong qua 8 di én sau ddy:

e Luat Luu trit;
Luét Khiéu nai;
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e Luat Tb cao;

* Luat bo luong;

+  Luat Hop tac x4 (stra doi);

«  Luat Tai nguyén nudc (stra doi);

e Luat Giado duc dai hoc;

+  Nghi quyét vé Chuong trinh xay dung luat, phap 1énh nhiém ky Quéc
hdi khoa XIII.
b) Quéc héi cho y kién 9 dir én sau:

* Luat Giam dinh tu phap;
* Luat Xt 1y vi pham hanh chinh;
* Luat Quan ly gia;
* Luat Quang céo;
B ludt Lao dong (stra doi);
+  Luat Cong doan (stra doi);
«  Luét Bao hiém tién gui;
+  Luat Pho bién, gido duc phap luat;
+  Luat Phong, chong tac hai thudc 1a.
3.4. Ngoai cac dy an luat thu(f)c; Chuong trinh chinh thure s€ trinh Quéc
hoi xem xét thong qua va cho ¥ kién trong nam 2011 nhu néu ¢ trén; trong

Chuong trinh xay dung luét, phép 1énh nam 2011 con c6 danh muc cac du
an luat thuoc Chuong trinh chuan bi, gom 14 dy an luat.

3.5. Mt s6 kién nghi

Dé thyc hién c6 hiéu qua Chuong trinh xay dung luat, phap 1énh nim
2011, chiing t61 xin néu mot so kién nghi sau day:

* (Céc co quan, t6 chirc duge phan cong trinh dyu an luat, phap 1énh can
som thanh 1ap Ban soan thao; xac dinh rd trach nhi€ém cua co quan
chu tri soan thdo, co quan tham gia soan thao; can c6 co ché, chinh
sach dé huy dong sy tham gia cua cac co quan, t chic c6 lién quan,
cac chuyén gia, nha khoa hoc vao qua trinh soan thao van ban; doi
moi quy trinh xem xét, cho y kién dy an luét, phap 1énh tai phién hop
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Chinh phi, danh thoi gian thich déng dé xem xét, thao luan vé céc du
an; nghién ctru t6 chtrc cac phién hop chuyen dé vé xay dung phap
luat. Co quan trinh du an, co quan soan thdo can tang cuong phdi hop,
giit mbi quan hé thuong xuyén voi Uy ban thuong vu Qudc hoi, Hoi
ddng dan toc va cac Uy ban ctiia Qudc hoi trong cong tac xay dung
dung phap luat.

Co quan soan thao, co quan trinh dy 4n lut, phap 1énh can c6 ké
hoach bao dam thuc hi¢n dung quy trinh, tién d0 va chét luong chuin
bi du an; thyc hién cac quy dinh cua phap luat vé thoi han gui dy an
luat, phap 1énh va céc tai liéu o lién quan dén co quan tham tra, Uy
ban thudng vu Qudc hdi va Qudc hoi.

Hoi ddng dan toc va cac Uy ban ctia Qudc hdi can chii dong phdi hop
chat ché ngay tur dau véi co quan soan thao du an luat, phéap 1€nh; dai
dién Thuong tryc Hoi dong dan toc, Thuong tryc Uy ban nén tham gia
cac ban soan thao du an luat, phap 1€nh; dai dién cac vu chuyén mon
clia cic co quan thdm tra tham gia T6 bién tdp nham sém trao doi,
théng nhét céc nodi dung co ban cua du 4n, tao thuan 191, nang cao chét
lwong tham tra. Khi tién hanh tham tra can tip trung thao luan ki vé
cac ndi dung co ban, cac diéu, khoan cua dy thao luat, phép Iénh ca vé
noi dung va k¥ thuat van ban. Béo cao tham tra trinh Uy ban thuong
vu Quéc hoi, Quéc hoi phai phan anh dﬁy du, toan dién cac y kién va
néu céc kién nghi can stra d6i, bd sung du an.

Thuc hlen t6t cac quy dinh cta Luat ban hanh van ban quy pham phap
ludt vé quy trinh xem xét thong qua ludt tai ky hop Qudc hoi, phap
1énh tai phién hop Uy ban thudng vu Qubc hoi. Pbi voi cac du an luat
stra d6i, bo sung mot s6 diéu hodc du 4an luat don gian, it phtrc tap thi
c6 thé xem xét théng qua tai mot ky hop; cac co quan duoc phan cong
trinh, soan thao can sém chuan bi, trinh Uy ban thudng vu Qudc hoi
cho ¥ kién, phdi hop v6i co quan thim tra chinh 1y hoan thién dé vao
dau ky hop trinh Qudc hoi thao luan, cho y kién va dén cudi ky hop thi
thong qua. Dbi véi cac du an luat khac thi Qudc hoi xem xét théng qua
tai hai ky hop; tai ky hop thir nhat Qudc hoi thao luan, cho ¥ kién vé du
an luat theo huong bd tri thoi gian thoa dang dé t6 churc thao luan tai
hoéi truong, tai td dai biéu Quoc héi va tap trung thdo luan, cho y kién
vé cac ndi dung co ban, van dé 16n ciia Du 4n luat. Uy ban thuong vu
Quéc hi chi dao viée tong hop ¥ kién va néu cac van dé 16n con co
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¥ kién khac nhau dé Qudc hoi biéu quyét 1am co so cho viéc tiép thu,
chinh Iy trong thoi gian giita hai ky hop. Uy ban thuong vu Qubc hoi
s€ tap trung chi dao cac co quan hitu quan chinh 1y, hoan thién du thao
luat; bao dam cac dy an trinh thong qua phai dugc chuan bi ki ca vé
ndi dung va ky thuat vian ban dé Qudc hoi c6 thé théng qua mot cach
nhanh chéng véi chat lwong tét nhét.

Can tiép tuc cai tién quy trinh tiép thu, chinh 1y va hoan thién cac du
an luat trudce khi trinh Quéc hoi thong qua theo hudng phat huy vai tro
ctia co quan ch tri tham tra va trach nhiém cua Uy ban phap luat trong
viéc bao dam tinh hop hién, hop phap va tinh thong nhit cia hé théng
phép luat; cac Poan dai biéu Quéc hoi va céc dai biéu Quéc hoi can
danh nhiéu thoi gian thich dang dé nghién ciru, t6 chire thao luan, cho
¥ kién duy thao luat, phap 1énh.

Tiép tuc cting ¢ bo méy gitip viée vé cong tac xay dung phap ludt cua
cac bo, nganh va cac vu chuyén mon cia Hoi dong dan toc, cac Uy
ban cua Quéc hdi di manh dé hoan thanh tét cac nhiém vu duoc giao.
Céc co quan soan thao, co quan tham dinh, co quan thAm tra can c6
ké hoach thu hat cac chuyén gia gioi, nha khoa hoc vao qua trinh soan
thao, tham dinh, tham tra, chinh 1y, hoan thién dy thao luat, phap lénh.
Céc co quan soan thao can chi dong bo tri kinh phi, bao dam cac diéu
kién vat chit, phuong tién di lai, lam viéc dé phuc vu viéc téng két
thue tién, khao sat, hoi thao, bién soan, t6 chic 14y ¥ kién, chinh 1y du
4n, v v... Kinh phi hd trg cta Quéc hoi cho vi¢e xay dung luat, phap
1énh can duoc phan bo ngay sau khi Chwong trinh xay dung luat, phap
1énh duoc théng qua dé hd tro kip thoi cac co quan cé trach nhiém
thuc hién viéc chuan bi cac du 4n luét, phap Iénh.
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TRAO QUYEN PHAPLY O VIET NAM

NICHOLAS BOOTH
Co van chinh sach vé phap quyén va tiép cin cong 1y, UNDP Viét Nam

Trao quyén phap Iy 1a gi?

+  Khoi dau tir cudi nNhfrng nam 1990, sau lfhi co nhiing tranh ludn vé tac
dong cua nhitng ho trg phap quyén truyén thong

+  Bai viét kinh dién - Tai liéu 1am viéc Cgrnegie ném 2003 cua Stepheq
Golub “l?én ngoai pham vi phap quyén chinh thong — Luya chon vé
trao quyén phap ly””

Phwong phap tiép cin trao quyén phap ly

* Téap trung vao viéc dam b:flO rang nhfrng quy dinh phap luat c6 1gi cho
nguoi nghéo khong chi ton tai trén gidy to ma phai dugc thyc hién
trong thuc tién.

+  Tang cudng céc to chirc xa péi, va thu hut su phéi hop caa chinh phi
trong moi truong hop cé thé.

*  Xuat phat tir 9§p co s0, voi muc dich gay anh hudng tdi cac van ban
phép luat, thiét che va chinh sach.

« Su dung phﬂuong phap tiép ce:m dua trén quyén - tao ra cac co ché phap
1y cu thé dé tang cudng quyén cua nguoi ngheo.

* Quan tri tp trung vao giam ngheo - can dugc 16ng ghép trong cac linh
vuc y t€ cong cong, gidi, phat trién nong thon, tudi tiéu, gido duc...

TRAO QUYEN PHAP LY LA HOAT PONG MANG TiNH TOAN

CAU - BAO CAO CUA UY BAN TRAO QUYEN PHAP LY CHO
NGUOI NGHEO

Uy ban Trao quyén phdp 1y cho ngieoi nghéo diege thanh ldp nam 2005

+  DPongsang 1ap vién 1a cyu B truong Ngoai giao Hoa Ky - ba Madeleine
Albright va nha kinh t& hoc ngudi Peru - ong Hernando de Soto.
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Gom 24 Uy vién (6 Uy vién 1a ngudi Chau A) bao gdm cac tham phan,
nghi sy, quan chtrc chinh phu, cadc nha hoat dong vé nhan quyén va
nhiing c4 nhan khac trén toan thé gioi.

Béo cao dugc cong bd vao thang 6/2008.

Nhiing nét ndi bat trong Bio cdo ciia Uy ban

Khang dinh méi lién hé giita tiép can cong 1y va giam nghéo.
Chuong trinh nghi sy chii yéu — “bdn tru cot” ciia trao quyén phap 1y.
Qua trinh thuc hién — st c}ung “phuong ph:cip tiép can tir dudi 1én”,
nhung dat trong su “lién két dé€ tao ra thay d6i” voi chinh phu.

Vai trd chu chét ciia Lién hop qudc trong viée thuc ddy chuong trinh.

Trao quyén phap 1y va giam nghéo

“4 ty ngudi trén toan thé giéi dang bi cudp di co hoi cai thién cude
song va thoat khoi doi nghéo vi ho bi dit ra ngoai pham vi ctia phap
quyén [va] thiéu sy bao ho ciing nhu cac quyén do phap luat quy dinh”.
“Bién tinh trang d6i nghéo thanh qua khu s& khong thé thuc hién duoc
néu chi thong qua viéc trao quyén phap 1y, nhung ciing s& kho thanh
hién thuc néu khong thuc hién trao quyén phap 1y”.

Tiép can cong ly

“Khung co ban va dam bdo sy thuc hi¢n™:
- Bao gé;n "‘tLr cach phap 1y”: viéc dang ky (khai sinh...) 1a chia
khoa dé ti€p can céac dich vu va thuc thi quyén.
— MO rong tiép can cac dich vu phap Iy nhu trg gitp vién phép 1y...
— Paénh gia tac dong cua luat doi véi loi ich cua ngudi nghéo.
Ba tru cot khac: “cic pham vi cua trao quyén™
- Cdc quyén s6 hitu — “tiép cdn voi tai san”
= Puing tén (dam bao binh déing trong Vlec dang tén gura phu nit
va nam gi6i, vé kha nang stt dung quyén so hiru dé sinh loi,
trong viéc f:ong nhan quyén theo tap quan d6i voi dat dai dic
biét 1a quyén cia nguoi dan ban dia).
« Tiép can v&i ngudn tai nguyén nude, dam lay, dong co va rimg.

= Tap trung vao phu nir va ngudi dan ban dia.
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— Cde quyén lao dong — “tiép cin viéc lam”
= Piéu kién lam viéc khong an toan, dic biét trong khu vuc phi
chinh thirc.
= Phuy nir va ngudi ban dia la nhiing déi tugng bi anh hudong 16n.

— Cdc quyén kinh doanh — “tiép cn thi truong”
= Tép trung vao hoat dong kinh doanh ctia ho gia dinh: quyén
budn ban, dia diém lam vi¢c, cac dich vu va co sé ha tang co
ban.
= Viéc thiéu su bao ho phép 1y 1am ting kha ning bi nan tham
nhiing tan cong.

Thue hién trao quyén phap ly

« Ap dung phuong phap tiép can “tir dudi 1én” nhung ¢ phéi c6 su lanh
dao vé chinh trj - dva trén mot lién minh rong 16n dé tao ra sy thay
do6i”.

+  Bit ddu bang viéc “phan tich diéu kién, hoan canh” dé xac dinh nhiing
cai cach nao 1a can thiét nhat.

Ap dung phuong phap tiép cdn mang tinh bao quat va dam bao sy
tham gia

Pham vi ciia trao quyén phap 1y cho ngudi nghéo & Viét Nam

Ké tir khi d6i méi, Vit Nam di xay dung duoc mot khung phép 1y
toan dién va dang tién hanh nhing cai cach co ban vé b may cic co
quan tu phap.

e Tuy nhién, “he théng phéap luat Viét Nam noi chung, phap luat trong
linh vyc quyén con ngu’orl no6i riéng van con mot s6 diém chong chéo,
mau thuin, gdy ra nhiéu kho khin, tham chi 13 hiéu sai, trong qua trinh
ap dung va thuc hién & cap co so. Py 1a tré ngai chinh d6i v6i sy phat
trién ciia x4 hoi va viée thuc hién cac quyén con ngudi” (Bao cao UPR
quéc gia cta Viét Nam doan 72).

Muc tiéu trao quyén phap 1y cho ngudi nghéo ¢ Viét Nam

Do tép trung vao viéc ap dung va thuc thi phap luat & cap co sd, nén
trao quyén phap ly cho nguodi nghéo 1a mot phuong phap hira hen s€
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x6a bo cac khoang cach ciing nhu thach thirc trong viéc tiép can cong
1y va bao vé quyén

+  Hoat dong trao quyén phap 1y can hudng téi nhitng nhu cau phap ly
cua nguoi ngheo, phu nir va cadc nhom bi thiét thoi khac

Quan h¢ hgp tac gitta UNDP va By Tu phap trong viéc thue hién trao
quyen phap ly

Trao quyén phap 1y 1a mot cau phan quan trong ctua Dy an “Tang
cuong tiép can cong 1y va bdo vé quyén tai Vi¢t Nam” do UNDP tai trg
cho Bo Tu phap va c6 moi lién hé chit ché véi cau phan vé thi hanh phép
luat

Sw hogp tac giira UNDP va By Tu phap trong viéc thuc hién trao
quyén phap ly sé tap trung vao hai n¢i dung chinh nhu sau:

* Nang cao nhan thuc vé trao quyén phap ly; chla sé cac kién thure, kinh
nghiém ciia qudc gia va khu vuc vé nhu’ng van dé c6 lién quan thong
qua viéc to chirc cac cudc hoi thao, xuat ban tai lidu...

*  Trién khai nghién ctru va phd bién két qua nghién ctru vé nhitng chu dé
c6 lién quan nhu: ti€p can cong 1y, phu nit va quyén thira ke, thi hanh
phép luat vé bao vé moi truong va an toan thuc pham...
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TIEP CAN CONG LY TAI VIET NAM TU QUAN PIEM CUA
NGUOI DAN - KHAO SAT CAP NHAT 2010

BAO CAO KET QUA SO BO

NGUYEN TIEN LAP
NHQUANG & Cong su

NOI DUNG BAO CAO
Phén I: Gi6i thiéu Cin ctr, Phuong phap va Két qua théng ké

Phan II: Dr liéu va Nhan xét so bd 8 nhan xét ban dau trén co sé cac

dir li€u co ban thu thap duoc lién quan dén cac van dé nhu:

Hiéu biét ciia nguoi dan va nhan thurc cua ho vé hé lhéng tié'p can
cong Iy hién hanh,

Thay doi doi véi cdc thiét ché bao vé phdp ludt trong nhitng ndm qua,
Cdc bat lgi ma “nhém xa héi dé bi ton thiong” ganh chiu,

Vai tro ciia Bdo chi va cdc thiét ché ciia xd héi dan su,

Thai do van hod cua nguoi dan va nhdn thirc cua ho vé cdi cdch phap
ludt dang dién ra, v.v..

NOI DUNG BAO CAO
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Can ctr
2003/2004: Khao sat dau tién vé Tiép can cong 1y tai Viét Nam tir goc
do cua nguoi dan do UNDP tai tro.
Phong van tryc tiép 1000 dan lién quan dén:
— 1iép cdn thong tin phdp ludt,
— tiép cdn cdc co quan bdo vé phdp ludt,
- tié}) cdn cdc thiét ché hé tro,
- cdc khia canh gido duc, vin hod va tam Iy tac dong dén tiép cdn
cong Iy, va

— nhdn thirc vé cdi cach phdp ludt dang dién ra.
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* Khao sat cap nhat 2010 véi cung bang hoi, khu vuc dia Iy va phuong
phép luan.

Dia ban khao sat

+  Sautinh va thanh phd: Ha Noi, Thai Binh, Hoa Binh, Pac Lac, Tp. Ho
Chi Minh va Can Tho.

+  1.000 méu phiéu hay bang hoi duoc phan theo ty 1¢ thich hop co tinh
dén mat do va cau triic dan so cua cac tinh va thanh pho lién quan:

— Ha Noi (thanh thi): 200
— HCM (thanh thi): 250
- Can Tho (néng thon): 100
— Thdi Binh (néng thon): 150
- Hoa Binh (mién nii): 150
- Ddc Ldc (mién niii): 150

Nguoi phéng van
* Khao sat thuc dia dugc thuc hién boi 20 can bd phong van déu 1a céc
luat su, chuyén vién phép ly.
e Nam Nhom (véi 4 thanh vién) thuc hi€n ba nhiém vu chinh:
- Scjp xép va ’lu*a chon cac nho’m’d‘é’i tieong phong vin theo ty 1é dinh
san cho moi tinh va thanh pho lién quan;
— Tién hanh phong van; va
- Bc‘io dgim,cdc bang hoi pho’ng vd’n‘ dwege dién day dii va dat cdc yéu
cau vé so luong va chat luong dé ra.
Quy trinh phéng vain
* Khu vyc do thi (thanh phé, thi x4, thi trin): truc tiép lién hé véi ngudi
dan deé nghi phong van
*  Khu vuc nong thon (lang, xa):
- gdp Uy ban nhan dén xd dé théng bdo va yéu cau hé tro can thiét;
— gdp Truéng thén/ban hodc nguoi dirng dau don vi kin‘h dqanh deé
ngfz_i gioi thiéu cac gia dinh hodc ca nhan theo yéu cau dé phong
van,
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= thue hién phong van djc ldp véi cac doi twong lién quan.
+  Hop Nhom phong van hang ngay dé danh gia cong viéc di tién hanh.

Gidm sdt chit lwong

«  Giam sat chat luong nham bao dam (1) cac cudc phong van duoc thuc
hién doc lap va dung yéu cau dé ra, (ii) cac bang hoi duoc dién day du,
va (iii) phan b6 dang s6 lwong ddi twong phong van theo ty 16 va cau
trac da dinh trudc.

+  Giam sat chat luong trén thuc dia thong qua viéc Trudng nhom danh
gi4 hang ngay cac cong viéc do Nhom phong van thyc hién.

+  Ngoai ra, giam sat chat luong con dugc Truong Nhom nghién ctru tai
Vin phong Ha Noi tién hanh thong qua lién lac véi cac ddi tuong lién
quan tai dia ban bao gém ca Uy ban nhan dan hay Trudong thon dé
kiém tra chéo.

Doi twong phéong vin theo gidi tinh va dan tjc

e Theo dén téc: Dén toc thiéu sé & Viét Nam chiém 16% téng dan sé
(theo Diéu tra ddin sé 2009). Cho muc dich riéng ciia Khdo sdt nay,
v 1é doi twong phong vin thude dan téc thiéu so da dwoe ndng lén
(25.1% tong sé doi twong phong vin).

e Theo dén téc: Dén toc thiéu sé & Viét Nam chiém 16% t(fng dan sé
(theo Diéu tra déin sé 2009). Cho muc dich riéng ciia Khdo sdt nay,
v 1é doi twong phong vin thude dan téc thiéu so da dwege ndng lén
(25.1% tong sé doi twong phong van).

Doi twong phéng vin theo liva tudi
*  Phdn theo cdc nhém liva tudi:
Déi twong phéng vin theo thu nhip

C6 4 nhém: Rat nghéo, Nghéo, Trung binh va Giau (Poi twong “Rat
ngheo” lay theo chuan ngheo moi do Bo Lao dong - Thuwong binh va Xa
hoi deé nghi thang 10/2009):
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Déi twong phéng vin theo trinh @ hoc vin

*  Nhin chung, mirc d hiéu biét clia nguoi dan vé cac thiét ché bao vé
phap luat da tdng lén,’déng thoi danh gia cua ho veé cac thiét ché nay da
tich cuc hon tuong doéi cao so véi 2003.

* Murc d6 hiu biét: Nguoi dan biét vé sy ton tai va chirc nang ciia cac
thiet che.

«  Mike do hiéu biét trung binh la 74.6% nam 2010, tang tir 62.3% ndm
2003.

Danh gia cua nguwoi din

«  Ba van dé chinh dugc héi:

— liéu cac phan quyét/quyét dinh ciia cdc thiét ché bao vé phdp ludt
co thwong cong bang khong ?

— liéu cdc thiét ché bdao vé phdp ludt c6 thwong tudn thi phdp ludt
khong?

= ligu cdc thiét ché bao vé phdp ludt c6 hoat dong hiéu qud va dong
vai tro quan trong trong viéc bdo vé cac quyén chinh dang cua
nguoi dan khong?

+  Nim 2003, 17% dén 69.8% ngudi dan dugce phong van danh gia tich
cuc.

«  Nim 2010, ty 18 nay ting 1én trong khoang 34.2% dén 82.0%.

Trong nhiéu van dé quan trong dwoc hoi lién quan dén tiép can cong
1y, nguoi dan ¢ khu vye nong thon, mién nui té ra danh gid lac quan hon
s0 vOi nguoi dan ¢ thanh thi.

- Khdc biét rdt nhé trong khia canh “hiéu biét”
— Khdc biét I6n khi phan hoi vé sy thay déi tich cuec trong danh gid
vé hoat dong cua cac thiét ché bao vé phap luat trong 5 nam qua:

TTy 18 nguoi dan dénh gia tich cuc vé mot s6 thiét ché bao vé phap luat
khoéng tuong thich véi ty 1& nhitng nguoi cho rang cac thiét ché d6 c6 thay
d6i tich cuc trong 5 nam vira qua. Trong bdi canh tién hanh cai cach phap
luat, sy tién bod trong hoat dong cua cac thiét ché nay la diéu duoc trong
doi, do vay, két qua khao sat trén 1a dang chii ¥ vi qua d6 c¢6 thé ngam hiéu
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réng, mot mit, an tugng chung cho théy toat 1én sy cai thién trong hoat
dong cua tat ca cac thiét ché bao vé phap luat, tuy nhién, mat khac, su cai
thién d6 van chua thod man mdt cach twong xtimg doi hoi cia nguoi dan.

Nguoi dan xac nhan cac tién b dat dugce cia cac thiét ché tu phap, tuy
nhién, cac chuyén bién nay hau nhu di sau kha xa so voi tién bo dat dugc
cua cac co quan hanh chinh.

— Ty 1¢ nhitng nguwoi dwoc héi “thay doi tich cwe” déi véi cdc co
quan duwoi ddy trong vong 5 nam qua: (%):

- Ty 1é nhitng ngudi dugc hoi cho rang c6 “cai thién can ban” trong
cai cach hanh chinh va cai cach tu phap trong nhirng nam qua (%):

Nhém dé b ton thirong van phdi chiu cdc bdt loi trong cdc thii tuc phdp
Iy truGe cdc thiét ché bao vé phdp ludt va tinh trang nay hau nhie chia
dwege cdi thién ké tir nam 2003, trong khi cdc chuyén bién tich cuc trong
hoat dong tro giup phap ly chwa dat dwoc mirc twong xing nhu mong doi.

- Ty 1é nguwoi dan cho rang Nhém dé bi tén thwong dang phdi chiu
cdc bat loi khi tiép cdn cdc thiét ché bdao vé phdp ludt:

— 86 liéu cho thay doi twong bi bat loi nhiéu nhdt la nguoi nghéo,
sau dé la nguoi tan tat (thir hai), déan téc thiéu sé (thir ba), nguoi
nhiém HIV/AID (thi tw) va phu nit (cudi ciing).

— Toa an la co quan ma Nhom dé bi ton thwong chiu bat loi nhat,
sau dé la (theo thir tw giam dan) Cong an, Vién kiém sdt, Uy ban
nhan dan, Co quan thi hanh an, Ludt sw, Hoa giai co so va Tro
giup phap ly.

— Ty 1é ngueoi dén biét vé cdc Trung tam tro givip phdp Iy & thanh thi
cao hon (68.7%) so véi khu viee néng thén (65.0%) va mién niii
(53.0).

— Nhiéu nguoi & Nhém “sung tic” (10.2%) da ting tiép cdn Trung
tam Tro giup phdp Iy so voi nhitng nguoi thuoc nhom “nghéo”
(8.5%).

— Chi ¢6 39.9% nhitng nguoi dwcge héi cho rang hoat déng Tro gitip
phap Iy ¢6 “thay doi tich cwc” trong vong 5 ndm qua.
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Nguoi dan dwoc phéng vin hau nhw san sang dau tranh vi cong Iy
va cho s nghiép xdy dung mot xd hdi cong bang, tuy nhién ho can cé su
bado vé va hé tro manh mé hon va twong xieng tir phia chinh quyén. Ty 1
nguoi dan dwoc héi san sang té gide hanh vi tdi pham dwoc chitng kién
véi chinh quyén nam 2010 cao hon (60.0%) so véi nam 2003 (48.1%); Ly
do dé Nhém khong t6 gidc khdng hanh dong nhw viy phai ké dén la (trong
$6 cdc Iy do khdc):

*  Ho so co quan chinh quyén khéng bdo vé ho trong truong hop bi trd
thu (52.9%), va

*  Ho khéng tin co quan chinh quyén sé c6 hanh déng thich hop sau khi
to giac (14.0%).

Bao chi, phwong tién thong tin dai chung va cac Hiép hoi xa hoi va
nghé nghiép déng vai tro ngay cang ting trong viéc bao vé quyén chinh
dang ciia nguoi dan, dong thoi danh gid ciia nguoi dan vé cdc thiét ché
nay da thay doi tich cuwc nhiéu trong vong 5 nam qua.

Vé vai tro ciia Bdo chi va Phwong tién Théng tin dai chiing

So sdnh véi cdc thiét ché khdc, ty 1é danh gid tich cuwc ciia ngwoi dan
dat mirc cao nhat (ky luc):

*  91.3% 56 nguoi e héi tra loi rang bdo chi va phiong tién thong tin
dai chung “quan trong”* va “rat quan trong” trong viéc bao vé cdc
quyén chinh dang cua ho.

«  88.6% trong s6 ho khdang dinh cdc thay doi tich cuc trong vong 5 nam
qua khi danh gia vé thiéet ché nay.

Vé Vai tro cua cdc thiét ché cua xa héi dan sw

- 31.7% s6 nguoi dwoc hoi la thanh vién cua Hiép hoi xa hoi va
nghé nghiép.

- 33.9% trong s6 ho xdc nhdn cdc Hiép héi ndy c¢é “dnh hwong”
va ‘“rat anh hwong” trong viéc bao vé cac quyén chinh dang cua
nguoi dan trudc cdac co quan chinh quyén.

— 75% s6 thanh vién ciia Hiép hdi cho rang déanh gid ciia ho vé Hiép
hoi thay doi tich cuc trong vong 5 nam qua.
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— Hai Nhom doi twong phong van lon nhat la Nong dan va Cong
nhan cho rang ho sé wu tién lya chon “Truwong thon hodac Hoa giai
vién co so” dé giai quyét cdc tranh chap dan su, néu co.

So véi1 2003, ty 1€ nguodi dan danh gia tich cuc vé cudc cai cach phap
luat da tang 1én mac du khong c6 su cai thién trong viéc tuyén truyén cho
nguoi dan vé cudc cai cach dang dién ra nay.

- 32.5% s6 ngueoi dwoc phéng vin khéng biét vé cdi cdach phdp ludt
dang dién ra (so véi ty 1é 28.0% nam 2003).

— Tuy nhién, 70 9% nguoi dan dwoc hoi tin tweong rang cdi cdch
phdp ludt rat quan trong déi véi doi song cua ho (so voi ty l¢
54.0% ndam 2003). Piéu nay cé thé dién gidi rang nguoi dan ngay
cang lac quan hon trong nhdan thirc cua ho vé tac dong cua cai
cach phap luat.
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QUYEN BAO CHUA TRONG PHAP LUAT TO TUNG HINH
SU VA THU'C TIEN TAI VIET NAM

Dy thdo Bdo cdo khdo sat, danh gia cua Hpi Ludt gia Viét Nam va

UNDP trong khuén khé Dw dn “Tiang cwong néing luc cho Hpi Ludt

gia Viét Nam”

NGUYEN HUNG QUANG
NHQUANG & Cong sw

HAI BAO CAO KHAO SAT PUQC THUC HIEN:

1. Khao sat vé “Luat su chi dinh trong phap luat td tung hinh su va thuc
tién tai Viét Nam” nham danh gia tinh hinh thuc té cong tac bao chira
chi dinh va dua ra kién nghi dé hoan thién.

2. Khao sat vé “Quyén bao chita trong phdp ludt té tung hinh sie va thuec
tién tai Viét Nam” nham dénh gia nhitng van dé ton tai can khic phuc
vé phap luat va thé ché trong B luat T tung hinh sy ddi v6i quyén
bao chita va dwa ra khuyén nghi.

cac khao sat thue dia dwge tién hanh trong nim 2010

* Nghién ctru so sanh cac quy dinh phap luat Viét Nam va cac quy dinh
clia cac cong ude qudc té ma Viét Nam da tham gia.

+  khao sat dugc 483 nguoi trong Nghién ctru vé Quyén bao chira va 414
ngudi trong Nghién ciru vé Luat su chi dinh.

+  Dbi tuong khao sat bang bang hoi tip trung vao cac ludt su va doi
tuong phong van truc tiép da dang, bao gém: lut su, tham phan, kiém
sat vién, nguoi di timg bi truy t6 hodc da ting thy 4n tu giam.

e Nhom Nghién ctru tién hanh mot s cudce hoi thao hodc toa dam dé léy
¥ kién dong gop cho viéc xay dung bang hoi, d& cuong nghién ciru,
bao cao du thao...

1. Quyén duoc c6 ngudi bao chita do minh lwa chon;

2. Quyén duoc c6 du thoi gian dé chuan bi cho phién toa, bao gdm tiép
xuc véi ngudi bao chira;
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Quyén duoc giao tiép bi mat voi luat su;

Quyén bao chita théng qua trg gitp phap 1y;

Quyén duoc tam hodn thu tuc t6 tung dé duoc tham van luat su;
Quyén duoc tu bao chira;

Quyén bao chita I hanh vi bao vé quyén loi cta bi cao;

®© N kAW

Quyén khong phai tién hanh té tung v6i luat su bao chita 1 nguoi
khong du nang luc hoac thiéu can than trong khi bi can, bi cao da co
luat su phu hop;

9. Quyén bao chita trong tit ca cac giai doan td tung dbi v6i hinh phat
an tr hinh.

Vidu I:

Chudn muc qué'c #é: bi can, bi céo ¢ quyén chon lya nguodi bao chira
cho minh trong tat ca cac giai doan t6 tung (trir trudng hop nguoi bao chira
do hé thong trg gitip phap 1y ctr).

Ludt Viét Nam: Hién phap quy dinh: “Quyén bao chita ciia bi cdo
dwoc bao dam. Bj cao co thé tu bao chita hodc nho nguwoi khac bao chita
cho minh”. BLTTHs c¢6 quy dinh huéng dan cu thé.

Vidu 2:

Chudn muc quéc té: Bi can, bi cdo c6 quyén bao chira trong tat ca céc
giai doan cua qua trinh t0 tung gidi quyét vu an khi bi can, bi cao bi truy
to0 voi khung hinh phat tir hinh.

Ludt Viét Nam: theo quy dinh ciia B0 luat T tung hinh sy, trong truong
hop bi can, bi cdo ve t0i theo khung hinh phat c6 muc cao nhét 12 tir hinh
dugc quy dinh tai BLHS, néu bi can, bi cdo hoac nguoi dai dién hop phap
cua ho khong moi ngu’(‘ri bao chita thi co quan diéu tra, Vién kiém sat hodc
Toa an phai yéu cau Doan luat su phan cong Van phong luat su cur ngum
bao chita cho ho hoic dé nghi Uy ban Mit tran T6 qubc Viét Nam hoic to
chuc thanh vién ciia Mt trin T6 qudc Viét Nam cir ngudi bao chita cho
thanh vién cta t6 chirc minh.

+  Quyén bao chira 12 mdt quyén ciu thanh quyén duoc xét xir cong
bang, c6 tinh chat quan trong dugc ludt phap nhan quyén qudc té, tap
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quéan qudc té va luat phap Viét Nam bao vé;

Phép luat da c6 nhimg quy dinh tién bd vé& quyén bao chita nhung viéc
ap dung nhiing quy dinh nay khong thdng nht, tao ra su tiy tién;

Dé bao dam quyén bao chira dugc tdt thi phai bao dam dugc 9 yéu tb
cAu thanh quyén nay ma phap luat qudc té va Viét Nam da cong nhan
cung vai viée phat trién doi ngt ludt su;

Céc co quan tién hanh t5 tung chua cht ¥ toi viée “phé bién cho nguoi
bi tam giir, bi can, bi cdo quyén cé ngwoi bao chita theo quy dinh phédp
lugt”, nhu cung cép sach luat hinh sy hay luat to tung hinh sy cho
nguoi bi tam giam, nguoi bi tam gitr;

Cac trai tam giam, trai tam giir can dugc nang cép vé phuong tién dé
bao dam cho luat su ¢6 thé giao tiép mot cach riéng tu v6i khach hang
nhung van bao dam duoc sy an toan cia luat su, nguoi bi tam giir, bi
can, bi cao;

Quyén dugc lya chon nguoi bao chira can phai dugc bao dam ¢ céac
giai doan cua tb tung. giai doan diéu tra hién nay van 1a giai doan kho
khan nhat cho ngudi dan duge thuc hién quyén nay;

Can c6 bién phéap dé bat budc co quan tién hanh t6 tung chi dinh luat
su trong cac vu an do phap ludt yéu cau phai c6 luat su dugc thuc hién
thong qua doan luat su. Cac doan luat su phai co co ché phan cong luat
su theo hudng cong khai, minh bach va bao dam duoc sy doc 1ap cua
luat su;

Thu lao va co ché tra thi lao ma co quan tién hanh t6 tung, co quan trg
gitip phap 1y tra cho céac luat su dé lam cong tac bao chita trong cac vu
an chi dinh hay cac vu an trg giup phép 1y can phai duoc cai tién. Thu
lao thdp va co ché chi tra thi lao phirc tap ciing 1am anh huéng dén
chét luong va tinh “doc 14p” ctia cong tac bao chira.
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MUC LUC

I. THAM LUAN TRINH BAY TAI DIEN PAN POI TAC PHAP
LUAT LAN THU BAY

+ Tinh hinh, két qua cong tac cai cach tu phap tir naim 2009 dén nay va
du kién mot s6 hoat dong trong tdm tir nay dén hét nam 2010 - Ong
Nguyén Vin Quyén, Truéng Ban Thie ky Ban Chi dao Cai cdch tw
phap Trung wong.

+  Gidi thiéu Béo céo cua Chinh phu vé so két viéc trién khai ké hoach
thuc hién Nghi quyét sb 48-NQ/TW cua Bo Chinh tri vé Chién luoc
xay dung va hoan thién hé théng phép luat Viét Nam dén nam 2010,
dinh huéng dén nam 2020 - GS. TS. Lé Hong Hanh, Vién trucng Vién
Khoa hoc phap ly, Bé Tw phap.

* Chuong trinh xay dung luat, phap lénh nam 2011 cua Quéc hoi va
nhitng dinh huéng xay dung chuong trinh xay dung luat, phap 1énh
cua Quéc héi khoa t61 - TS. DPang Dinh Luyén, Vu truong Vu Phadp
luat, Van phong Quéc hoi.

* (G101 thi€u so hmc vé bao cdo “Phap luat danh cho moi ngudi” cia Uy
ban Trao quyén phap ly ChO nguoi ngheo Ong Nicholas Booth, C6
van chinh séch vé phdp quyén va tiép cin cong Iy, UNDP Viét Nam.

+  Gi6i thiéu tong quan két qua so bd Bao cao Tiép can cong 1y tai Viét
Nam tir quan diém cia nguoi dan - khao sat do UNDP ddc lap tién
hanh cap nhat nam 2010 - Ong Nguyén Tién Lip, Cong ty NH Quang
va cong su, Truwong nhom nghién cieu.

+  Giéi thiéu tong quan Béo cdo vé quyén bao chira trong phap luét t6
tung hinh sy va thuc tién tai Viét Nam - Ong Nguyén Hung Quang,
Cong ty NH Quang va cong su, Trieong nhom nghzen curu (khdo sat do
Hoi Luat gia va UNDP tién hanh trong khu6n khé dy 4n “Tang cudng
nang luc cua Ho1 Luat gia Viét Nam”).

II. TAI LIEU THAM KHAO KEM THEO (dwoc lwu trong dia CD)

+  Bio c4o cia 06 nhom chuyén gia doc 1ap vé tinh hinh thyuc hién Nghi
quyét s0 48-NQ/TW vé Chién luge xay dung va hoan thién h¢ thong
phap luat Viét Nam t&i nam 2010, dinh hudng t6i nam 2020.
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Duy thao Bao c4o danh gia vé cac bién phap xtr Iy hanh chinh khac va
khuyén nghi hoan thién trong Luat Xt Iy vi pham hanh chinh.

Bio cao cua Uy ban Trao quyén phap Iy cho ngudi nghéo vé “Phap
luat cho moi ngudi ”(tap 1 va tap 2).

Bao c4o nghién curu so sanh vé td churc va hoat dong cua h¢ théng tu
phap & 05 qudc gia (Nhat Ban, Trung Qudc, Han Qudc, In-d6-né-xia
va Nga).

Bao cao Tiép can cong 1y tai Viét Nam tir quan diém cua nguoi dan
- khao sat cap nhat 2010 - hoat dong do UNDP Viét Nam tién hanh.
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Tai li€u cia Dy an Tang cwong tiép can cong ly va biao vé quyén
tai Viét Nam

bia chi lién hé: Vu Hop tac quéc té Bo Tu phép, 60 Tran Pha, Ha Noi
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email: project58492.vn@undppartners.org
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PREFACE

Legal Partnership Forum is a regular activity of the Project
VIE/02/015 “Assistance for the Implementation of Vietnam’s Legal
System Development to 2010 from the year 2004. To date, this activity
is continued to maintain by the Project “Strengthening Access to Justice
and Protection of Rights in Viet Nam”.

The purpose of such Forum is to enhance, consolidate and enlarge
the partnership in the legal cooperation among Vietnamese government
agencies, between Vietnamese government agencies and donors as well
as between donors .

The Forum create opportunity for Vietnamese agencies, international
donors and international and national legal experts to share emerging
information about the legislation and law implementation in Viet Nam.

This is a compilation of materials and presentations distributed at the
7th Legal Partnership Forum organised in Ha Noi in September 2010 by the
Project “Strengthening Access to Justice and Protection of Rights in Viet
Nam”. This s the time of interested by both Vietnamese legal agencies and
international donors since is Viet Nam conducting preliminary evaluation
of four year implementation of Strategy for development and completion
of Vietnam’s Legal system to 2010, direction up to 2020 (Resolution
No 48-NQ/TW dated 24 May 2005) and “Strategy for Judicial Reform
to 2020 ((Resolution No 49-NQ/TW dated 02 June 2005). At this 7th
Forum, overal situation of implementation of two Strategies was analised
and evaluated with participation of a number of independent consultants.
In order to ensure the variety of opinions, we would like to keep in original
fact-finding and analysis of the authors for reference by audience.

Beside the presentations on evaluation of two Strategies, the
participants of the Forum also have chance to listen to presentation on
“Making the Law Work for Everyone”, reusult report on “Survey on
access to justice carried out by UNDP in 2010 and report on “Rights to
Consel in criminal procedure law and practice in Viet Nam”
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We hope that this Compilation will be auseful material for organisations
and individuals in Viet Nam and abroad to understand more about the
effort of the Vietnamese Communist Party and State in legal and judicial
reform in Viet Nam. At the same time, we do hope that this Compilation
will give Vietnamese agencies and donors more information about the
Project “Strengthening Access to Justice and Protection of Rights in Viet
Nam” in order to have more active contribution to the cooperation for the
legal and judicial development in Viet Nam.

Project “Strenthening Access to Justice and Protection of Rights in
Viet Nam”
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THE SEVENTH LEGAL PARTNERSHIP FORUM

REVIEW OF THE JUDICIAL REFORMS FROM 2009 TO

DATE AND MAJOR PRIORITIES TILL THE END OF 2010

Dr. NGUYEN VAN QUYEN

Chairman, Secretariat of the National Steering Committee on
Judicial Reforms

Deputy Chief of the Office of the Central Committee

of the Communist Party of Viet Nam

1. Review of the judicial reforms from 2009 to date

In accordance with the Politburo’s Resolution No0.49-NQ/TW on
Judicial Reforms, certain achievements have been made in judicial
reforms from 2009 to date:

1.1. Judicial legislation

a) The 12" National Assembly adopted four judicial laws: the amended
Law of the Penal Code, the Law on State Compensation Responsibility,
the Law on Judicial Record and Law on Trade Arbitration. The National
Assembly Standing Committee approved three judicial ordinances:
the Ordinance on the Trial Fee; the amended Ordinance on Criminal
Investigation and the Ordinance on the Procedures of Aircraft Seizure.

b) The Ministry of Public Security, the People’s Supreme Procuracy
and the People’s Supreme Court have finalized the Project on Establishing
local first courts, appeal courts, supreme courts and the organizational,
operational reforms of the People’s Supreme Court; the Project on the
organization, functions and mandates of the Procuracy in the judicial
reforms process; the Project on district investigation agencies and reforms
in district investigation agencies in line with organizational reforms of
courts according to their trial competence. These projects have been
submitted to the Steering Committee on Judicial Reforms, allowing the
committee to develop a major project on “Organizational and operational
reforms of courts, procuracies and investigation agencies under Resolution
No0.49-NQ/TW on the Judicial Reforms Strategy till 2020”. This major
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project was discussed at the 22nd meeting of the committee and submitted
to competent authorities for approval. Accordingly, judicial reforms
include:

* The people’s court system consists of 4 levels: the local people’s first
court (held at district administrations in a provincial administration
with the same trial competence as the current district people’s court);
the provincial people’s court (held at a provincial administration with
basically similar structure as the current provincial court but without
the Judge Committee; review court and supreme court); the people’s
high court (held at provincial administrations in Ha Noi, Ho Chi
Minh City and Da Nang with 3 appeal courts of the People’s Supreme
Court; with the competence to admit verdicts and decisions made
by provincial people’s courts and open trials at review and supreme
courts on verdicts and decisions by lower-level people’s court); the
people’s supreme court (consisting of 13-17 judges whose mandates
are to review judge experience, give instructions on law practices and
in some cases open trials at the review and supreme courts).

* The people’s procuracy system also consists of 4 levels in accordance
with different judicial levels of the people’s court system, namely
the local people’s procuracy, the provincial people’s procuracy, the
people’s high procuracy and the people’s supreme procuracy.

* The investigation system basically stays the same with some
improvements for a more effective process of investigation.

¢) The Ministry of Justice has finalized the Project on “Upgrading the
Ha Noi Law University to a central training school for legislation staff”
and the Project on “Turning the Institute of Justice into a training centre
for judicial staft”. Under the instruction of the Deputy Prime Minister,
First Vice Chairman of the Steering Committee on Judicial Reforms, the
Ministry of Justice is working closely with the Ministry of Education and
Training on merging these two projects into one project on “developing
and improving the quality of training centres in the Ha Noi Law University,
the Law University of Ho Chi Minh City and the Institute of Justice”.

d) The Prime Minister has adopted a number of decisions to approve
projects on judicial reforms, including Decision No.224/QD-TTg dated 19
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February 2009 to approve the Project on “implementing the pilot program
on court-ushers in Ho Chi Minh City”; Decision No.270/QD-TTg dated
27 February 2009 to issue the Project on Strengthening, enhancing and
improving the quality of human resource in legislation education and
communications; Decision No.123/QD-TTg dated 18 January 2010 to
approve the 2010-2020 Project on the Development of Lawyers in the
context of international economic integration; Decision No0.258-TTg
dated on 11 February 2010 to approve the Project on the reforms and
efficient improvement of judicial investigation; Decision No. 250/QD-
TTg dated 10 February 2010 to approve the Project on the development
planning of notarization agencies in Viet Nam till 2020.

1.2. The mandates, powers, organization and structure of judicial
agencies

a) The Ministry of Public Security has set up two general departments:
the Police General Department of Crime Prevention and Control and the
Police General Department of the Execution of Criminal Sentences and
Judicial Assistance.

b) The People’s Supreme Procuracy has monitored and worked with
relevant agencies to issue Regulation No.200/QDPH dated 26 January
2010 on coordination in dealing with judicial complaints and suits. The
Procuracy has also monitored the implementation of measures to improve
the efficiency of the right of prosecution and investigation monitoring.
There is a remarkable fall in the number of miscarriage-of-justice
cases and additional investigation between prosecution agencies. Local
procuracies continue to coordinate with the courts to conduct judicial
reforms in “expanding proceedings at court” and draw lessons after every
trial so that procuracy staff can learn and increase the efficiency of the
right of prosecution and trial monitoring. Much progress has been made
in the settlement of civil, business, trade, labour and administrative cases.

¢) The People’s Supreme Court has monitored and worked with central
judicial agencies to review, select and submit to the National Assembly
Standing Committee for adoption two resolutions to grant new criminal
and civil mandates to the rest 202 provincial people’s courts. To date,
all district people’s courts and local military courts agree to put in place

68



THE SEVENTH LEGAL PARTNERSHIP FORUM

their new trial mandates under the roadmap launched by the National
Assembly. Courts at all levels have strictly implemented the guidelines on
improving the proceeding quality at court for civil and criminal trials. In
the 4th quarter of 2009 and the first 7 months of 2010, the people’s courts
performed very well their work in dealing with different kinds of cases,
basically delivering right verdicts to the right people in accordance with
the laws, minimizing delayed cases and decreasing the rate of annulled or
seriously amended cases for the judge’s errors.

d) The Ministry of Justice has monitored the establishment of the
General Department, Department and Sub-Department on the execution
of civil sentences nationwide. The system of departments on the execution
of civil sentences is ranged from the central to local levels, including 63/63
Departments and 694 Sub-Departments with 3,144 staff members, newly-
assigned executors and investigators. The execution of civil sentences has
seen notable changes. In the first 8 months in 2010, there is a year-on-
year increase in the indicators of accomplished execution of cases and
fine punishments. Delayed cases have fallen. Many complaints and suits
have been handled. From 1st October 2009 to 31st March 2010, a total of
452,400 cases were handled, 273,873 or 60.54% of which are cases with
conditions. 126,635 cases were accomplished or 46.23% of the cases with
conditions (a 0.23% increase compared to 2009) and the total fine reached
3,283,511,377,000 dongs or 36.62% of the total fine with conditions (an
increase of 3.54% in comparison with 2009).

The Ministry of Justice has worked with the Party Commission, Ho
Chi Minh City’s People’s Committee and relevant agencies to implement
the pilot programme on court-ushers in Ho Chi Minh City. The Ministry
has assigned the first 21 court-ushers and set up 05 usher offices.

e) Viet Nam Bar Federation was formed 60 years ago and allows
national lawyers to greatly contribute to the development of the socialism
rule-of-law State and international economic integration. At present, the
Federation is working on the design of the Development Strategy for
Lawyers till 2020.

f) The 11" Congress of Viet Nam Lawyers Association was successful.
The Lawyers Association now has 10,500 members, an increase of 42%
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compared to the first term of the 10™ Congress. The association covers
62/63 provinces and has 57 sub-associations.

1.3. The development of judicial staff:

a) The People’s Supreme Procuracy has developed and implemented
the planning strategy on judicial staff till 2020; finalized the 2010-2016
leadership planning for the People’s Supreme Procuracy, relevant agencies
and provincial procuracies. The President has assigned 2 Deputy Chiefs of
the People’s Supreme Procuracy. The National Assembly has decided to
enlarge 1,896 more vacancies for staff of procuracies at all levels for 2010-
2011. In the first half of 2010, 352 applicants were recruited, mainly for the
positions of procuracy in arrest, detention, management and education for
inmates.

In 2009, the centre for procuracy training in Ha Noi and its branch in Ho
Chi Minh City provide knowledge on criminal investigation, procuracy in
the investigation of criminal cases, skills on civil, administrative procuracy
and updated information on economic integration for 2,800 staff members.

b) The People’s Supreme Court and the National Assembly Standing
Committee decided to increase 1,500 more vacancies for staff of procuracies.
In 2009, we organized 14 training courses for above 2,000 staff members
with more focus on provincial staff the meet the demand for increased
competence; opened training courses for hundreds of staff and judges on
comparison law, laws on intellectual property rights, bankruptcy, securities,
competition and on skills of the settlement of international trade disputes.
All localities have opened training courses to provide legislation knowledge
and basic trial skills for the local people’s jurors.

In 2010, a large of number of judges, chief prosecutors and deputy
chief prosecutors of the people’s courts at all levels finish their term
of office, which requires new appointments. As a result, the People’s
Supreme Court pays special attention to and urges local people’s courts to
encourage personnel recruitment, speed up proposals for appointment and
reappointment of judges, chief prosecutors and deputy chief prosecutors
for people’s courts at all levels in conformity with the laws and practices
on the area. So far in 2010, there are 1,437 re-appointed judges and 669
newly-appointed judges for people’s courts at all levels. At present, the total
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number of judges in the people’s courts at all levels is 4,680 people, an
increase of 350 people compared to last year. Although great efforts have
been made in the appointment of judges, this year, due to the high number of
judges who retire and shift their jobs, we lack of 10 judges for the People’s
Supreme Court, 98 judges for the provincial people’s court and 648 judges
for the district people’s court, according to the quota of judges allowed by
the National Assembly Standing Committee. Therefore, the number of staff
and judges at local people’s court has remarkably increased, thus avoiding
the lack of personnel.

¢) The Ministry of Justice has made important enhancement in the
leadership system of agencies on the execution of civil sentences from the
central to local levels. In the first months of the year, much attention has been
paid to training courses for judicial staff, especially for pre-intermediate
judicial staff in the Central and Central Highlands (Buon Ma Thuot Law
School has opened its 2™ year). The Law University of Ha Noi continues
to open 9 classes for training skills, finished 5 classes of pre-intermediate
law, opened the 18th year of Master degree and 16™ year for researchers
and fully implemented the Training Programmes. The Institute of Justice
has finished training courses on lawyer skills (8" year), notarization (9th
year), trial skills (12" year); continued to open training courses on lawyer
skills (982 students/2,000 quotas for 2010), execution (245/400 quotas),
notarization (115/600 quotas) and judicial record 1% year (70/160 quotas).

1.4. Organization and operation of judicial assistance agencies
and staff:

a) The Ministry of Justice has worked closely with related agencies
and organizations in supporting the convention of the 1% National
Congress of the Lawyers Association and the establishment of Viet
Nam Bar Federation. The implementation of Directive No.33-CT/TW
has seen positive outcomes. Local committees and authorities have paid
more attention to the organization and operation of lawyers and lawyer
management. Many localities guided the Bar Federation in developing
the Development Strategy on Lawyer Profession. By 30™ April 2010,
the provincial committees and local authorities successfully organized
Lawyers Association Congresses in 45/62 provinces to adopt the Lawyers
Association Regulations.
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b) The Ministry of Justice has instructed localities to overcome
difficulties through the adoption of the Notarization Law and the
socialization of notarization activities. By 1st July 2010, 58/63 localities
transferred the right to certify real estate contracts and transaction from
the communal people’s committee to notarization agencies. At present,
there are 308 notarization agencies, including 176 notarization offices and
132 notarization chambers nationwide with 800 notaries. 40/63 provinces
and cities have approved the Development Project on Notarization.

c) The efficiency of judicial investigation has been increased.
Preferential policies for judicial investors have been intensified and
investment in facilities and infrastructure for judicial investigation has
increased. All these make the area more attractive to outstanding judicial
investors and the quality of judicial investigation improved. So far, there
have been 33 forensic centers, 16 forensic examination offices, 11/30
provinces where mental hospitals have mental forensic examination
centers and 2,776 judicial investors.

d) Since the Trade Arbitration Law was approved by the National
Assembly, the Ministry of Justice has developed the outline of the
Government’s Decree to instruct the implement of the mentioned law.
At present, there are 7 arbitration centers across the country with 207
arbitrators.

e) The Ministry of Justice has instructed localities to prepare for the
6-year Review of the implementation of Directive No.32/CT-TW dated
9th December 2003 of the Secretariat of the 9th Party Central Committee
session on enhancing the Party’s leadership in legislation communication
and education and increasing the people’s awareness of law execution.

f) Legal assistance has seen much improvement, contributing to poverty
reduction, especially in 62 poor districts under Resolution No.30a/2008/
NQ-CP on the Support Program on Rapid and Sustainable Reduction of
Poverty for poor districts.

Provincial people’s committees have placed much importance on the
improvement of organization, structure and resource allocation for the
legal assistance center and its branches, meeting the demand of the law
and the requirements in practice (Law Assistance Centers consist of 763
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members, 130 branches and 3,972 assistance clubs). The number of legal
assistants have increased (now up to 8,292 assistants) with better skills.
They have gradually participated in the court proceedings as good defence
lawyer. The number of cases with defence has remarkably risen. By 31st
May 2010, legal assistance centers nationwide have dealt with 44,136
cases (including 40,718 consultancy cases; 546 representative cases;
1,924 defence cases; 69 cases of non-prosecution representatives and 877
others) for 48,213 clients.

1.5. International judicial cooperation:

a) Viet Nam continues to enhance judicial and legal cooperation with
traditional partners (such as Laos and Cambodia), expanded cooperation in
the area with other countries including the UK, the U.S., Canada, France,
Germany, Kazakhstan, Russia, Bulgaria, Norway and Italy. Viet Nam
has also negotiated and signed a number of projects, namely the Judicial
Partnership Program funded by the European Commission, Denmark
and Sweden; the UNDP Project on Promoting the Access to Justice and
Right Protection in Viet Nam. We also launched a 3-year cooperation
programme on the implementation of the Viet Nam — Germany Joint
Statement on Legal and Judicial Cooperation. The Vietnamese and
Canadian Governments signed a MOU on the Development Strategy on
National Legislation. Viet Nam has actively participated in the negotiation
and signing of international treaties and the implementation of the ASEAN
Charter.

b) In implementing the Law on Judicial Mutual Assistance, the
Ministry of Justice - as a government body in charge of State management
in judicial mutual assistance — has coordinated with related agencies to
develop, submit and issue legal normative documents on law instructions.
The Ministry has also accelerated the negotiation and signing of Judicial
Mutual Assistance Agreements between Viet Nam and other countries with
priority given to neighbouring, regional countries, traditional friends and
countries with a large number of Vietnamese nationals living, working and
studying. Since the adoption of the Law on Judicial Mutual Assistance,
Viet Nam has signed 10 among 26 existing bilateral agreements on judicial
mutual assistance in civil and criminal fields, extradition, and transfer
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of inmates. Viet Nam has been negotiating 18 agreements on judicial
mutual assistance; reviewed, amended and advanced 4 agreements with
former socialist countries. With respect to multilateral cooperation in
judicial assistance, Viet Nam has signed and ratified 1 agreement on
judicial assistance in criminal matters with ASEAN countries and is now
monitoring the setting-up of Sample Agreement on Judicial Assistance in
civil and trade matters with ASEAN countries. The Ministry of Justice
has annually worked with other ministries and agencies to admit, transfer,
monitor and speed up the settlement of around 3.000 transferred judicial
documents in civil and trade matters.

c¢) In 2009, judicial agencies of Viet Nam hosted many important
international conferences, such as the 17" International Association of
Democratic Lawyers, the Asia-Pacific Courts Conference and the 6th Viet
Nam — China Meeting of Chief Prosecutors.

d) Viet Nam People’s Supreme Courts has signed cooperation
agreements with the Lao Democratic People’s Republic, the Republic
of Belarus, the Russian Federation, the Kingdom of Cambodia and the
Federal Court of Australia. Viet Nam People’s Procuracy has signed
cooperation agreements with the Cambodian Prosecution Institute of the
Supreme Court.

e) In 2009, the National Steering Committee on Judicial Reforms sent
adelegation to explore the organizational and criminal prosecution models
of judicial agencies in Britain and Italy. In 2010, another delegation was
sent to learn about judicial reforms in Denmark and Sweden under the
programme on Judicial Partnership.

f) In the framework of UNDP-funded Project 00058492, the Ministry
of Justice is the national coordinating agency and the Secretariat of the
Steering Committee on Judicial Reforms monitors two researches as
follows:

* The Research on comparing the judicial systems in 5 countries (China,
Indonesia, the Republic of Korea and the Russian Federation). The
international seminar with the participation of 5 international experts
in Ha Noi (17-18 June 2010) was a great success. The seminar
provided several useful reference information on judicial reforms and
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attracted a wide participation of judicial staff, experts, scientists and
lawyers. International experts have finalized the report on judicial
systems of the 5 mentioned countries and the Secretariat is working
on the General Report.

* The Research on the courts’ administration management in some
countries in the world and the practice in Viet Nam. Viet Nam
organized 2 workshops in Ha Noi (2nd April 2010) and Da Nang
(20™ August 2010) to launch a Feasibility Study Report and conduct
a national survey.

In addition, the Secretariat has carried out some inter-ministerial
researches within its own competence, including the seminar on
international experience in dealing with the final decision of the supreme
courts when errors are detection. The seminar was held in Ninh Binh
(11" September 2010) and was attended by 3 international experts and
representatives of Vietnamese relevant agencies.

2. Major priorities till the end of 2010:

On the basis of the 2009-2010 Core Programme on Judicial Affairs
(Program 01-Ctr/CCTP dated 12" February 2009) and the 2010 Action
Program of the Steering Committee, Standing Committee on Judicial
Reforms and the Secretariat (Program 02-Ctr/CCTP dated 9" March
2010), there are some major activities in terms of judicial reforms for
2010 as below:

2.1. Major activities of the Steering Committee on Judicial
Reforms:

a) Discuss and provide comments on the draft Project on the criminal
prosecution model in Viet Nam, the draft project on reforms and quality
improvement of the people’s jurors and the Outline of the Report on
S-year the implementation of Resolution No.49-NQ/TW.

b) Discuss and provide comments on the project on the socialization
of legal communication, education and assistance and the draft Report on
the 5-year implementation of Resolution No.49-NQ/TW.
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¢) According to the progress and quality of the draft projects by the
Secretariat and judicial agencies, meetings will be convened to review,
provide comments on the following projects and programs: the 2011-2015
Core Program on Judicial Affairs, the training programs on judicial titles,
the pilot programs on local people’s court of first instance and policies,
guidelines on administration and civil prosecution.

d) Prepare necessary conditions for the implementation of the above-
mentioned projects, especially the “Project on the Reforms and Operation
of the Courts, Procuracies and Investigation Agencies under Resolution
No0.49-NQ/TW on the Strategy on Judicial Reforms till 2020 which has
recently been approved.

e) Prepare for the development of draft laws and ordinances related to
the organization and operation of eligible judicial agencies according to
the Legislation Programme and the National Assembly Ordinance.

f) Arrange research trips on judicial reforms in the Czech Republic
and Poland.

g) Develop the General Report on Comparing the Judicial Systems in
some countries in the world and conduct a national survey on the situation
of the courts’ administration management in Viet Nam.

This is a summary review of the judicial reforms from 2009 to date
and major priorities till the end of 2010.
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GOVERNMENT REPORT ON PRELIMINARY REVIEW OF
THE IMPLEMENTATION OF RESOLUTION 48-NQ/TW OF

THE POLITBURO AND RECOMMENDATIONS ON LSDS’S
KEY DIRECTIONS FOR THE PERIOD 2011-2020

DR. LE HONG HANH
Director General of the Legal Research Institute
Ministry of Justice

In implementing Plan No. 307/KH-BCD on 23rd December 2009 of the
Steering Committee on preliminary review of “Plan No. 900/UBTVQHI1
ofthe Standing Committee of the National Assembly on the implementation
of Resolution 49-NQ/TW on 24™ May 2005 of the Politburo on Vietnam’s
legal system development and improvement strategy to the year 2010 and
direction for the year 20107, the Ministry of Justice, as assigned by the
Government and in cooperation with the Office of the Government, has
asked ministries, central agencies and local governments to conduct their
preliminary review of Resolution 48-NQ/TW. Their preliminary reviews
have been well reflected in the draft preliminary review report of the
Government and other documents attached to the report on Resolution 48-
NQ/TW. In this paper, a number of major contents of the report will be
addressed, as follows

1. Implementation result of 06 directions and 02 sets of solutions
as stated in Resolution 48-NQ/TW

Resolution 48-NQ/TW has initially made certain progress in the
improvement of the system of normative legal documents in terms of quality
and form, and of legislative technique, thereby meeting requirements of a
sustainable socio-economic development and international integration.

1.1. General assessment

Resolution 48-NQ/TW has initially made certain progress in the
improvement of the system of normative legal documents in terms of quality
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and form, and of legislative technique, thereby meeting requirements of
a sustainable socio-economic development and international integration.

Substance of normative legal documents: laws and regulations
drafted by the Government and passed by the National Assembly have
so far met requirements on consistency, feasibility and transparency.
They have concentrated on 6 directions set forth in Resolution 48-
NQ/TW, manifested new legislative thoughts, ensured a balanced
development of laws and regulations in economic, political, social
and environmental fields, promoted human rights protection, and
caught up with the national sustainable development.

Form of normative legal documents: The spirit in Resolution 48-
NQ/TW saying “the National Assembly shall promulgate laws,
the promulgation of ordinances by the Standing Committee of the
National Assembly needs to be reduced...” has been fully understood
and quite seriously observed. The number of ordinances promulgated
by the Standing Committee of the National Assembly has been
remarkably reduced. Every central agency, either in the executive
or in the judicial, is empowered to issue normative legal documents
only in a single form. Those have minimized the complexity of the
system of normative legal documents, have promoted an effective
implementation of law and ordinances, and have step by step overcome
the overdue promulgation of normative legal documents.

Legislative technique: The legislative process reform as required in
Resolution 48-NQ/TW has been seen in the provisions of the 2008 Law
on Promulgation of Normative Legal Documents and its subordinate
guiding legal documents. New legislative techniques and technology
in other countries, e.g. regulatory impact assessment, omnibus
law..., have been applied to the legislative process in Vietnam with
certain good results, thereby contributing to a more consistent and
feasible system of normative legal documents, and meeting actual
requirements.

The reform of the legislative program and the legislative process has

made a remarkable contribution to the legislative drafting. As estimated,
there will be 107 laws and ordinances to be passed in the Legislature XII
(2007-2011) of the National Assembly. From 2007 to 2010, 71 out of 107
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laws and ordinances are promulgated, accounting for 66.4% of the entire
Legislature. It is a very impressive figure as compared with a number of 07
codes, 133 laws and 151 ordinances passed for 20 years (1986-2005).

1.2. General assessment on major achievements gained under 6
directions and 02 sets of solutions set forth in Resolution 48-NQ/
™

a) Major achievements under 6 directions for the improvement of law

* In the development and improvement of laws and regulations of the
organization and operation of the Government and administrative
agencies, law and regulations of the organization and operation of the
State, especially of the Government and administrative agencies, have
been further improved in the way of strengthening the effectiveness
and efficiency of the state agencies to meet actual situation. The
Government has concentrated on its policy making and law proposing
for the purpose of administering every aspect of social life. The
functions, duties and power of ministries have been also enhanced in
the way that the scope of a ministry covers a wide range of areas; the
organization of administrative agencies from local to central level is
more appropriate and suitable to the assigned functions, duties and
power of every administrative agency; there has been a distinction
between the public administration function and the provision of
public services; there has been a strong involvement of the public in
the provision of public services in educational, health, technology,
quasi-judicial fields and others...

* In the development and improvement of laws and regulations of
protection of human rights and rights of freedom and democracy of
citizens, the political rights of people have been further improved.
The roles of the State and the roles of socio-political organizations,
social organizations and communities are identified in the way that
such organizations are allowed to do what they could do better while
the State just organizes and provide human and financial sources for
such organizations to do so. The right to assembly of persons is also
respected and protected. Civil, economic and social welfare rights,
and other fundamental rights of citizens in administrative and judicial
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fields have been governed by laws and regulations with an effective
implementation mechanism.

In the development and improvement of civil and economic laws and
regulations with a focus on the improvement of laws and regulations
of a socialist-oriented market economy, a lot of achievements have
been gained. With 34 laws and ordinances promulgated, we have
achieved a certain number of major objectives set forth in Resolution
48-NQ/TW, e.g. identifying ownership forms and regime step by
step; creating a legal environment for freedom of business, a healthy
competitive regime, anti-monopoly and equality in accordance with
the WTO rules; reducing the State’s intervention by application
of administrative measures to economic, civil or commercial
relations; ensuring a consistency among market elements... Laws
and regulations of natural resources and environment have shown
the fundamental thoughts and strict administration principles of the
national sustainable development, and a harmony between use and
protection of natural resources.

In the development and improvement of laws and regulations
in educational-training, science-technology, health, cultural-
information, sports, ethnicity, religious, population, family, child and
social policy fields, relatively impressive achievements have been
obtained, 38 laws and ordinances, and many guiding legal documents
have been promulgated to cover a wide range of areas and to well
reflect the major cultural-social viewpoints.

In the development and improvement of laws and regulations in
national defence, security, social safety areas, there have been a large
number of laws promulgated to show the sovereignty and strong
determination in international integration; to build a strong nation-
wide defence and people’s security arrangements; to institutionalise
the relationship between socio-economic development further
strengthening of resources for national defence and security, and
citizen’s rights and obligations to protect the Fatherland.

In the development and improvement of laws and regulations of
international integration, the 2005 Law on Conclusion, Accession
and Implementation on International Treaties and the 2007 Law on
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Mutual Legal Assistance have created a consistent legal framework
for the conclusion and accession to international treaties and for
mutual legal assistance activities.

b) Progressive changes in the organization of the law implementation
in accordance with Resolution 48-NQ/TW and Plan No. 900/UBTVQH11

* The contents and route map of strengthening of the capacity of law
implementing agencies in the executive and the judiciary are carried
out in accordance with the master plan on public administrative
reform phase2 (2006-2010) and the judicial reform strategy for the
stage up to 2020. To create a more effective law implementation
mechanism, the Government has empowered the Ministry of Justice
to assist the former in conducting the state management of the law
implementation, in generally monitoring the law implementation,
in urging ministries, central agencies and local government bodies
to monitor the law implementation, in making periodical reports to
the Government, and in proposing solutions for improving the law
implementation efficiency.

* Thecapacity of local law implementing agencies has been strengthened
and consolidated in accordance with Decree No. 13/2008/ND-CP on
4™ February 2008 and Decree No. 14/2008/ND-CP on 4™ February
2008 of the Government. Local judicial agencies (province-level
Justice Departments, district-level judicial divisions and commune-
level judicial units) have been also consolidated in accordance with
Decree 93/2008/ND-CP and Circular No. 01/2009/TTLT-BTP-NV on
24™ August 2009 of the Ministry of Justice and the Ministry of Home
Affairs.

¢) Development of a legal information and dissemination system
and strengthening of people’s access to the legal system are considered
an uninterruptible and regular job of the Government. Beneficiaries of the
legal education and dissemination have been expanded. At local level, the
legal education and dissemination is carried out as required by, and under
the guideline of, the Legal Education and Dissemination Council, with a
lot of creativity.
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d) Legal training and training of legal professions have produced
certain achievements: there have been 23 legal training institutions
nationwide that provide human resources for the law making and
implementation, the judicial reform and the public administrative reform.
A lot of improvement has been seen in the legal training. Major legal
institutions, such as Hanoi Law University, Ho Chi Minh Law University
or the Law Faculty of Hanoi National University, prove its capacity in
legal training, both graduate and postgraduate education. The Judicial
Academy has been established to accelerate and improve quality of the
training of legal professions for the purpose of meeting the judicial reform
requirements. From 1998 up to now, the Academy has provided training
of expertise, skills, legal knowledge and professional ethics for 20.000
trainees as human resources for the appointment of legal professions.

1.3. Shortcomings
a) General shortcomings

Firstly, quality of the legal system remains low. The system is
assessed with the above-mentioned assessment criteria as stated in the
report (consistency, balancing, stability, transparency, feasibility).

Secondly, there is a shortage of linkage between the law making and
the law implementation. The law making and the law implementation
haven’t been combined into a continuous process, which is clearly stated
in Resolution 48-NQ/TW. In fact, serious consideration hasn’t been given
to the law implementation prior to the promulgation of the law as well
as regulatory impact assessment. As a result, a certain number of laws,
though quite progressive, seem not to be effectively implemented due to
lack of a monitoring mechanism.

b) Shortcomings in the legal system development and improvement in
accordance with 6 directions and 2 sets of solutions

Firstly, a number of contents and directions set forth in Resolution
48-NQ/TW haven’t been seen in laws and regulations. /n the legal field
of organization and operation of institutions of the political system with a
focus on matters relating to administrative agencies, the principle saying
“State power is unified through the allocation of tasks and co-ordination

82



THE SEVENTH LEGAL PARTNERSHIP FORUM

between state agencies to carry out the legislative, administrative, and
judicial functions” hasn’t been consistently and uniformly stipulated in
the Constitution and other laws on organization of legislative, judicial
or executive agencies; there hasn’t been a good, transparent and clear
empowerment amongst judicial, executive or executive agencies; there
hasn’t been an effective control mechanism amongst the executive, the
judicial and the legislative... In the legal field of protection of human
rights and the democratic rights and freedoms of citizens, a number of
fundamental rights of citizens, though provided for in the Constitution,
haven’t been specified, such as the right to strike, the right to assembly,
the right to privacy. There is a delay in the promulgation of laws and
regulations of forms of direct democracy (law on referendum, law on
consultation and social criticism)... In civil and economic law fields
with a focus on the enhancement of socialist-oriented market economy
regulations, there still remain certain shortcomings: the entire people’s
ownership is not well stipulated by law, particularly legal provisions
on investing property under the entire people’s ownership in state-run
enterprises, especially state-run corporations; there haven’t been specific
legal provisions on public ownership over technical infrastructure; laws
and regulations of establishment and operation of market are inconsistent
and haven’t created an effective mechanism to monitor and handle
violations; there remain privilege and monopoly policies applicable to
state-run enterprises. ..

Secondly, there have been a lot of shortcomings in the organization of
law implementation as compared with the law making. The fact has shown
that laws and regulations in many fields, such as land administration,
capital investment, food safety, and equity..., are not well implemented.
Corruption, misspending, or inefficient use of capital, natural resources
or minerals have troubled the state management efficiency, held back the
national development and sabotaged people’s trust in the Party and the
State.

c) Causes

On the basis of the above-mentioned assessment, the Report has
pointed out 06 causes: there remains limited awareness of the leaders of a
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certain number of ministries, central agencies or local government bodies
of the role and importance of Resolution 48-NQ/TW and Plan No. 900/
UBTVQHI11; legal research and legislative perception reform haven’t
caught up with the state management; there haven’t been effective laws
and regulations stipulating the law implementation; personnel in the law
making and the law implementation are in shortage in terms of quality
and quantity; people’s intellect hasn’t been brought into full play in the
law making; there hasn’t been a good monitoring mechanism, according
to which people can supervise the law implementation.

2. Lessons learnt

On the basis of the implementation results of Resolution 48-NQ/TW
reported by ministries, central agencies and local government bodies, the
Government has drawn 06 major lessons on understanding, instructing,
organizing, supervising and monitoring of the implementation of
Resolution 48-NQ/TW .....

3. Directions and solutions to the legal system development and
improvement for 2011 - 2020

3.1. Directions and solutions to the legal development and
improvement

a) Directions for the legal development and improvement

The legal system needs to be further improved in accordance with
the 6 directions set forth in Resolution 48-NQ/TW with a focus on
the improvement of laws and regulations of market economy and the
organization and operation of state agencies under the principles of
building of a socialist rule-of-law state.

*  Developing and improving the law on the organisation and operation
of institutions within the political system to meet the demands of
building a rule-of-law socialist state of the people, by the people,
and for the people in Vietnam. As an objective for 2011-2020, laws
must be promulgated to build a rule-of-law state, a law-respecting
society, a modern judiciary and a modern public administration. In
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particular, the existing laws on organization of state agencies needs
to be amended or supplemented in a consistent manner, ranging
from the Constitution to the Law on organization of the National
Assembly, the Law on organization of the Government, the Law
on organization of the People’s Courts, the Law on organization of
People’s Procuracies. ..

Developing and improving the law safeguarding human rights and
the democratic rights and freedoms of the citizen. For 2011 — 2020,
laws and regulations of responsibility of state agencies in the law
making and the law implementation must be further improved to
meet international treaties on human rights or the rights of citizens in
social, political, economic, cultural and civil fields of which Vietnam
is a member. Human rights, the democratic rights and freedom of
citizens must be stipulated in all legal fields.

Developing and improving civil and economic laws with the focus
on the enhancement of socialist-oriented market economy legal
regulations. This direction needs to be seen in the enhancement of
laws and regulations of a socialist-oriented market economy; in the
improvement of laws and regulations of freedom of business according
to the principle that citizens are allowed to do what is not prohibited
by law; in the building of a healthy and fair legal environment in
accordance with the WTO rules and other international commitments;
in the improvement of laws and regulations of markets, including real
estate market, labor market, technology-science market and financial-
monetary market to secure a sound competitiveness to a maximum;
in the enhancement of laws and regulations of macro-economic
management tools, including taxation, planning, quality control,
price control and others.

Developing and improving the law on education and training, science
and technology, public health, culture and information, sport, ethnicity,
religion, population, family, children, and social policy. For a 2011
-2020 stage, the directions in fields of education, training, science,
technology, health, culture, information, sport, ethnicity, religion,
population, family, children and social policy set forth in Resolution
48-NQ/TW must be institutionalized: continued institutionalization
of the viewpoint that holds the educational development as a primary
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national policy for purposes of improving people’s intellect and
human training, and implementing ‘“‘standardization, modernization
and socialization of education”; “improving technology and science
laws and regulations” so as to encourage the development of new
science and high-tech fields; developing and improving laws and
regulations of ethnicity and religion in the way of institutionalizing
ethnicity and religion policies that have been so far brought into play;
developing and improving laws and regulations of culture, information,
communication so as to create an effective legal mechanism to
preserve and promote a progressive and traditionally-featured culture
of Vietnam, and to convert cultural values to momentum for the
national development and for creating fully-developed Vietnamese
individuals...

Developing and improving the law on national defence and security,
as well as public order and safety. This stage aims at furthering
improving laws and regulations of national defence and security in
order to build a strong nation-wide defence and people’s security
arrangements; institutionalizing the relationship between socio-
economic development and further strengthening of resources for
national defence and security, and citizen’s rights and obligations to
protect the Fatherland; improving the law on national borders, air and
water territories, and on the organisation and operation of the people’s
armed forces; enhancing criminal policies to ensure a focus on the
prevention of crime; limiting the application of the death penalty,
reducing the use of incarceration, and increasing the use of fines and
re-education in lieu of detention for less serious crimes; improving
the law on prevention and alleviation of social ills such as prostitution,
drug addiction, HIV/AIDS...

Developing and improving the law on international integration. This
stage aims at continuing to sign and accede to international treaties
in the economic, trade, investment, international credit, intellectual
property, tax and customs, and environmental protection, anti-
corruption fields, and mutual legal assistance agreements... Attention
must be also paid to the internalization of the international treaties of
which Vietnam is a member.
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b) A number of solutions to improve the quality and efficiency of the
law making with a focus on

* The making and approval of the Legislative Programs needs to be
reformed, with a focus on the renewal of thought of the making and
approval of the Legislative Programs. Preparation of the making
programs of normative legal documents must secure the consistency
and feasibility of the legal system in an appropriate priority sequence.
The Legislative Program for a Legislature of the National Assembly
must be one that provides orientation and is subject to change annually
to meet the national socio-economic development. There must be a
consistency between programs of making laws and ordinances and
those of making resolutions, decrees and other subordinate guiding
legal documents. The Government should assign the Ministry of
Justice as the main agency in developing the Government’s making
programs of normative legal documents and urging relevant state
agencies to implement the programs. By doing so, there is a linkage
and consistency between the Government’s programs and the
Legislative Programs. The making of the Legislative Programs need
to be considered the making of laws so that the former could receive
sufficient budget. There should be a stricter disciplinary mechanism
applicable to the making and implementation of the Legislative
Programs in accordance with the 2008 Law on Promulgation of
Normative Legal Documents.

*  Laws and regulations of the law making should be further improved
in the way that the two existing Laws on Promulgation of Normative
Legal Documents (one at central level and the other at local level)
should be consolidated into a law to set general standards for the
law drafting for the purposes of securing the law making efficiency
and consistency of the national legal system. An Ordinance on
Consolidation of Normative Legal Documents and an Ordinance on
Codification of Legal Norms should be promulgated. Further study
should be conducted to give more power to the Supreme People’s
Court in interpreting law, developing court precedents and promoting
the guidance on consistent law application.

*  More favorable conditions for the law making need to be created.
Financing mechanism for the law making should be reformed. There
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needs to be a clear distinction between budget for the law making and
budget for the development of legal infrastructure. Law compliance
departments/divisions under ministries, ministerial-level agencies,
agencies directly under the Government, and other assisting bodies
of People’s Committees and People’s Councils need to be further
consolidated and strengthened in terms of organizational structure.
Application of technology to the law drafting should be also promoted
to give opportunities to individuals or organizations to give comments
and opinions on the drafting of normative legal documents.

3.2. Directions and solutions to improve the organization of the
law implementation
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Strengthening of the law implementation monitoring: Further study
should be conducted to clearly identify the function of the Ministry
of Justice in assisting the Government in performing the state
management of the law implementation. Monitoring bodies of law
implementation in ministries, central agencies and local governments
should be established to ensure that the law implementation is carried
out consistently and efficiently, and go along with the law making.

Developing thelegal education and dissemination, and strengthening
people’s capacity of access to the legal system. Human resources must
be further developed for the legal dissemination and education to meet
its tasks in a new context. Project “Strengthening, consolidating and
improving the quality of human resources for the legal dissemination
and education to meet the national socio-economic development”
needs to be implemented well. Proper and creative use should be given
to legal dissemination and education forms, measures and means in
accordance with Directive No. 17/CT/TW on 15 October 2007 of the
Secretariat of the Central Communist Party on continued reform and
improvement of the quality and efficiency of oral dissemination in a
new context.

Developing the system of training and re-training of legal and judicial
personnel, with a focus on making Hanoi Law University and Ho
Chi Minh Law University become national key training institutions
of legal officials. For 2010-2020 stage, Hanoi Law University and Ho
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Chi Minh Law University needs to be well-known and recognized in
ASEAN region. The Judicial Academy must be further developed to
become a major, well-known and high quality training centre for legal
professions meet the demand of judicial and legal officials.

* Strengthening of international cooperation with a focus on
developing international cooperation policies and strengthening of
legal official training, accelerating the negotiation and conclusion of
mutual legal assistance agreements with other countries with a priority
given to multi-lateral agreements rather than bilateral agreements.

4. Anumber of measures and proposals made by the Government
to the Politburo with respect to the latter’s continued instruction
on the implementation of Resolution 48-NQ/TW

4.1. A number of measures proposed by the Government on
speeding up the implementation of Resolution 48-NQ/TW

On the basis of the preliminary review results of Resolution 48-NQ/
TW and Plan No, 900/UBTVQHI11, the Communist Affairs Committee
of the Government has instructed the development of the Government'’s
Programs and the programs of ministries and central agencies on the
implementation of Resolution 48-NQ/TW for 2011-2020 stage with a
focus on:

* The Government shall spend more time on collective discussion on
draft laws and law proposals before they are submitted to the National
Assembly. The Government needs to carefully consider and decide
matters of policy nature or divergent opinions given by different
ministries and central agencies.

* The Government shall closely instruct the improvement and
promulgation of normative legal documents, and the consolidation
of the two existing Laws on Promulgation of Normative Legal
Documents (one at central level and the other at local level); assign the
Ministry of Home Affair in cooperating with the Ministry of Justice
in studying the establishment of a body specializing in the drafting
of normative legal documents directly under the Government or the
Ministry of Justice. This body would be the main agency responsible
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for “converting” policies proposed by ministries or central agencies
and approved by the Government to put them into the Legislative
Programs “to legal norms”.

The Government shall instruct the development of solutions to improve
the law implementation efficiency, the study of improvement of laws
and regulations of the state management of the law implementation for
the purpose of securing a consistency between the law implementation
and the law making.

4.2. Proposals to the Politburo
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Proposaloftheamendmentand/orsupplementtothe 1992 Constitution
with respect to the state and law. The actual implementation of
Resolution 48-NQ/TW and Resolution 49-NQ/TW has shown that
there have remained a lot of shortcomings in the organization and
operation of state agencies in accordance with the 1992 Constitution
(amended in 2001) in the context of the national socio-economic
development. Meanwhile, a number of proper directions on the legal
reform, the judicial reform and the public administrative reform are
being restricted within the 1992 Constitution (amended in 2001),
thereby resulting in the situation where the shortcomings haven’t been
solved in an effective manner. Therefore, the Government proposes
amendment and/or supplement to a number of major legal provisions
relating to law and the organizational structure of the State in the 1992
Constitution, which are stated in the Report.

Proposing the Politburo to issue its Conclusion on 5-year
implementation of Resolution 48-NQ/TW, which covers the
responsibility of central-level agencies of the Communist Party
(the Office of the Central Communist Party, the Communist Party
Committee of the National Assembly, the Communist Affairs
Committee of the Government, the Communist Affairs Committee
of the Supreme People’s Court, the Communist Affairs Committee of
the Supreme People’s Procuracy and etc.), and local-level agencies of
the Communist Party in leading the implementation of Resolution 48-
NQ/TW; to renovate its mechanism on instructing and monitoring the
implementation of the Resolution to overcome shortcomings found in
the 5-year implementation of the Resolution.
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Proposing the Politburo to strengthen its instructing and reform its
leading over the law drafting and the law implementation, especially
establishment of a Steering Committee on the implementation
of Resolution 48-NQ/TW like the Steering Committee on the
implementation of Resolution 49-NQ/TW. The Chairman of such a
Steering Committee would be the Chairman of the National Assembly
to ensure the efficiency and consistency of the two Resolutions in the
law making, the law implementation and the judicial reform.

Proposing to the Politburo to organize a Meeting of the Central
Communist Party, term XI to discuss (i) strengthening of the Party’s
leadership over the building and improvement of a rule-of-law State;
(ii) the amendment and/or supplement to the 1992 Constitution

Proposing to the Politburo to instruct the Communist Party
Committee of the National Assembly: to continue to study reform
of the law drafting process at the steps the National Assembly in
charge of in the way of promoting the expertise and profession of
the delegates to the National Assembly; enhancing the monitoring
of the law implementation conducted by state agencies, especially
topic-based monitoring of fields under the state management that
are dealing with a lot of difficulty. The National Assembly should
have solutions to reduce the legislative power given by the National
Assembly to the Standing Committee of the National Assembly to
help the Standing Committee perform adequately and properly its
functions as a permanent body of the National Assembly during its
intervals.

The above are the major contents of the Government’s draft Report

of preliminary review of the implementation plan on Resolution 48-NQ/
TW.
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THE LEGISLATIVE PROGRAM FOR 2011 OF THE
NATIONAL ASSEMBLY AND ORIENTATIONS FOR THE LAW

MAKING AGENDA OF THE XIITH LEGISLATURE OF THE
NATIONAL ASSEMBLY (2007-2011)

Mr. PANG PiNH LUYEN
Director General of the Legal Department
Office of the National Assembly

The development and approval of the National Assembly’s Legislative
Program is an important stage in the process of drafting and promulgating
legal normative documents, that is a foundation for relevant agencies
and organizations to build up their own plans for policy analysis and
research, practical survey and summing up, and elaboration of draft laws/
ordinances for submitting to the Government and inspecting agency
for comment, and to the Standing Committee of the National Assembly
and the National Assembly for consideration and approval. During the
process of developing and approving the legislative program, based
on the Party’s policies and guidelines and constitutional provisions
as well as the requirements for State management, socio-economic
development, national defense and security, and international integration,
the Government, governmental agencies, relevant agencies/organizations,
and National Assembly Deputies could submit to the Standing Committee
of the National Assembly their proposals for the legislative program.
The Legal Committee of the National Assembly shall preside over and
coordinate with the Ethnic Council and other Committees of the National
Assembly in inspecting the Government’s proposed Legislative Program,
proposals from other agencies/organizations/National Assembly Deputies
regarding development of laws/ordinances. Based on the Government’s
proposal, proposals on law/ordinance development of other agencies/
organizations/National Assembly Deputies and Inspection Report of the
Legal Committee, the National Assembly’s Standing Committee shall
prepare Legislative Program scheme for submission to the National
Assembly for decision. According to the 2008 Law on Promulgation of
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Legal Normative Document, the National Assembly shall decide on the
Legislative Program of the Legislature at the second session of each
Legislature of the National Assembly, and decide the annual legislative
program at the first meeting of the preceding year. After the approval of
the Legislative Program, the National Assembly’s Standing Committee
shall be responsible to organize the implementation of the Legislative
Program, assign the submitting agencies and the inspecting agencies,
and provide instruction, supervise and urge the implementation of the
Legislative Program. This paper will briefly present the implementation
status of the Legislative Program of the XIIth National Assembly (2007-
2011); the 2011 Legislative Program; and propose some recommendations
for the implementation of the 2011 Legislative Program.

I- THE IMPLEMENTATION STATUS OF THE LEGISLATIVE
PROGRAM OF THE XIIth NATIONAL ASSEMBLY (2007-2011)

1. The Legislative Program of the XIIth National Assembly

The Legislative Program of the XIIth National Assembly which was
passed by the XIIth National Assembly at its 2™ session (November
2007) consists of 128 draft laws and ordinances, including 93 draft laws/
ordinances in official program (83 bills and 10 draft ordinances) and 35
draft laws/ordinances in preparatory program, namely:

* 21 bills in the economic, financial and budget areas;

* 23 bills and 6 draft ordinances in state organization, administrative,
civil, criminal and justice areas;

* 34 bills in cultural-information, educational-training, science-
technology and environment fields

* 5hbills and 4 draft ordinances in the areas of national defense, security,
social order and safety, and foreign affairs.

Among these draft laws/ordinances, there are around 40 draft laws/
ordinances being moved from the Legislative Program of the XIth
National Assembly. Most of these documents have been, to a certain
extent, developed by the responsible agencies/organizations, the rest
documents are related to issues having been regulated by legal documents
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of the Government, Ministries, ministerial-agencies or upgraded from
ordinance.

However, the XIIth legislature term is only 4 years with 8 sessions, each
session usually prolong for one month. Practically, about 10 laws could
be considered and approved at each session of the National Assembly.
Hence, it is very important to effectively organize the implementation of
the Legislative Program of the XIIth National Assembly.

2. The implementation of the Legislative Program of the XIIth
National Assembly

a) The implementation of the 2007 Legislative Program

In 2007, the first year of the XIIth legislature, there were two sessions
of the National Assembly which were held on July and November. At
the first session in July 2007, the National Assembly concentrated on
discussion and establishment of central state agencies, and election and
ratification high-ranking positions in the State apparatus; no bill has been
considered or approved. At the second session in November 2007, the
National Assembly passed 8 laws, the Legislative Program of the XIIth
National Assembly and the 2008 Legislative Program. In the end of
2007, one ordinance was approved by the National Assembly’s Standing
Committee.

b) The implementation of the 2008 Legislative Program

According to Resolution No. 11/2007/QH12 of the XIIth National
Assembly dated 21 November, 2007 on the Legislative Program of the
XIIth National Assembly and the 2008 Legislative Program, the 2008
Legislative Program consists of 54 draft laws/ordinances including 44
draft documents in the official program (36 bills and 8 draft ordinances)
and 10 draft documents in the preparatory program. In the implementation
of this Program, the Government and relevant agencies/organizations
proposed to adjust the Program with proposal to withdraw 11 bills from
the official program and supplement one bill, two draft ordinances and
two draft resolutions of the National Assembly’s Standing Committee to
the official program.
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In 2008, 19 laws and the 2009 Legislative Program were passed by
the National Assembly, and 7 ordinances was approved by the National
Assembly’s Standing Committee

¢) The implementation of the 2009 Legislative Program

The 2009 Legislative Program includes of 63 draft laws/ordinances
with 40 documents in official program (35 bills and 5 draft ordinances)
and 22 bills and one draft ordinance in preparatory program. Under the
schedule, in 2009, the National Assembly and the National Assembly’s
Standing Committee would approve 29 bills, 05 draft ordinance and some
draft ordinance inherited from the 2008 Program, and discuss 11 bills for
approval at the first session of 2010.

Since early December 2008, the National Assembly’s Standing
Committee had organized the implementation of the 2009 Legislative
Program. However, in the process of implementation, this Program had
been proposed by the Government and relevant agencies/organizations to
withdraw 10 bills from the official program.

In 2009, the National Assembly approved 18 laws and the 2010
Legislative Program, and the National Assembly’s Standing Committee
passed 10 ordinances.

d) The implementation of the 2010 Legislative Program

The 2010 Legislative Program consists of 31 bills and one draft
ordinance in official program and 20 bills in preparatory program. The
Program was adjusted as follows: the Government and relevant agencies/
organizations proposed to add 4 bills and 2 draft resolutions of the National
Assembly into the 2010 Legislative Program and withdraw 6 other bills.

By August 2010, the National Assembly passed 10 laws and the 2011
Legislative Program, and the National Assembly’s Standing Committee
passed 01 ordinance.

In general, relevant agencies/organizations have great effort in
studying the practices, preparing the draft documents for submission to
the competent agencies for consideration and comments. It should be
noted that the annual legislative programs have always been adjusted,
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for instance there were 5 times that the relevant agencies/organization
proposed to adjust the 2008 Legislative Program, the 2009 and 2010
Legislative Programs also have many changes. Many bills have been
proposed to withdraw from the Program without concrete explanation....
If this situation remains, it is difficult to effectively implement the 2010
Legislative Program as well as the Legislative Program of the XIIth
National Assembly.

It could be drawn from the fact that there are many reasons, mostly
subjective ones, for the late submission and poor quality of the draft laws/
ordinances. Those reasons include: the legislative program schemes were
not in conformity with the fact, did not adequately estimate the practical
requirements; the responsible agencies were not resolute in considering
and deciding the legislative programs as well as in implementing the
programs; when preparing the legislative programs.

I1. THE 2011 LEGISLATIVE PROGRAM

At the 7th session in June 2010, the National Assembly has passed
the Resolution on the 2011 Legislative Program, adjustment of the 2010
Legislative program and supplement of the Legislative Program of the
XIIth National Assembly with key contents as follows:

1. The Legislative Program of the XIIth National Assembly (2007-
2011) shall be adjusted by adding the following bills:

* The Law on Amending and Supplementing number of Articles of the
Law on Election of Deputies to the National Assembly and the Law
on Election of Deputies to the People’s Councils;

* The Law on People’s Public Security Forces (amended).
2. The 2010 Legislative Program shall adjusted as follows:

* The draft Capital Law shall be moved from the list of bills to be
approved at the 7th session to the list of bills to be discussed at the
8th session since it need more time for the Government to study and
summarize the reality as well as to draft the bill.

* The draft Sea Law shall be removed from the list of bills to be
approved at the 7th session because some issues should be further
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studied including determination of baseline for measuring the width
of the territorial waters, sea-economic development, etc.

* The draft Labour Code (amended), Law on Trade Union (amended),
Law on Access to Information, Law on Public Investment shall be
removed from the list of bills to be discussed at the 7th session because
it is necessary to undertake more studies on some issues stipulated in
the two drafts.

* The draft Security Law (amended) in the list of bills to be discussed
at the 8th session shall be replaced by the draft Law on Amending
and Supplementing a Number of Articles of the Security Law to be
approved at the 8th session; the draft Law on Insurance Business
(amended) in the list of bills to be discussed at the 8th session shall be
replaced by the draft Law on Amending and Supplementing a Number
of Articles of the Law on Insurance Business to be approved at the 8th
session for the reason that according to some recent researches, it is
not necessary to conduct the comprehensive amendment of the two
Laws since many provisions of the two Laws are still feasible and
practical matching.

*  The draft Law on Amending and Supplementing a Number of Articles
of the Law on Election of Deputies to the National Assembly and the
Law on Election of Deputies to the People’s Councils shall be added
in the list of bills to be approved at the 8th session. This draft Law
mainly focuses on some issues concerning agencies organizing the
elections, techniques for organization of elections which will be used
in the 2011 election of deputies to the National Assembly and the
People’s Councils

* The draft Law on Entry, Exit and Residence of Foreigners in Viet
Nam shall be removed from the list of bills to be discussed at the 8th
session since it needs to be carefully studied.

3. With regard to the 2011 Legislative Program:

Since 2011 is the last year of the XIIth legislature and the first year
of the XIIIth legislature of the National Assembly, there should be three
sessions of National Assembly being held, including the last session of
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the XIIth National Assembly in March and two sessions of the XIIIth
National Assembly in July and November. The 2011 legislative program
is decided as follows:

3.1. At the 9th session of the XIIth National Assembly (tentatively
being held in March 2011), the National Assembly plan to consider and
approve 05 draft documents. In the last session of the XIIth legislature,
since the main concentration is to summarize the operation of the National
Assembly, the National Assembly’s Standing Committee, the Ethnic
Council, the Committees of the National Assembly and delegations of the
National Assembly Deputies, the National Assembly will spend not much
time for legislation work, only urgent, essential and well-prepared draft
laws/ordinances could be put under its consideration and approval.

The bills are scheduled to be approved at the 9th session including:

* Law on Anti-human trafficking
* Law on Cryptography
* Law on Independent Audit

* Law on Amending and Supplementing a Number of Articles of the
Civil Procedure Code

* Capital Law

3.2. Atthefirst session of the XIIth National Assembly (tentatively being
held in July 2011), the National Assembly will focus mainly on the state
organizations, election and approval of high-raking position in agencies
of the National Assembly, the National President, the Government, the
Supreme People’s Court and the Supreme People’s Procuracy. Hence, at
this session, beside the Resolution on the 2012 Legislative Program shall
be approved, only 2 bills are planned to be discussed including Law on
Water Resources (amended) and Law on Tertiary Education.

3.3. At the 2nd session of the XIIIth National Assembly (tentatively
being held in November 2011), the National Assembly will spend more
time for the legislation work along with decision on state budget and
questioning. At this session, it is scheduled for the National Assembly
to approve the Resolution on the Legislative Program of the XIlIith
National Assembly and 7 bills including 5 bills being discussed at the 8th
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session of the XIIth National Assembly in November 2010 and 2 bills
being discussed at the first session of the XIIIth National Assembly in
July 2011. Simultaneously, the Government and the Viet Nam General
Confederation of Labour shall submit to the National Assembly 9 bills for
discussion. The draft documents planned to be submitted to the National
Assembly for approval and discussion are as follows:

a) Draft documents shall be approved:

* Law on Archives

* Law on Complaints

* Law on Denunciations

e Law on Measurement

* Law on Cooperatives (amended)

* Law on Water Resources (amended)
* Law on Tertiary Education

b) Draft documents shall be discussed

* Law on Judicial Assessment

* Law on Handling of Administrative Violations
* Law on Price Management

* Law on Advertisement

* Labour Code (amended)

* Law on Trade Union (amended)

* Law on Deposit Insurance

* Law on Law Dissemination and Education

* Law on Tobacco Harm Prevention

3.4. Beside the above-mentioned Official Program, the 2011
Legislative Program sets out a Preparatory Program consisting of 14 draft
laws/ordinances.

3.5. Some proposals/recommendations:

In order to effectively implement the 2011 Legislative Program, we
would like to present our proposals/recommendations as follows:
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The agency/organization assigned to submit the draft law/ordinance
should set up the Drafting Committee at the very early stage,
clearly stipulate responsibilities of the agency taking lead in and the
agencies participating in drafting law/ordinance; create mechanisms
for mobilizing the participation of relevant agencies/organizations,
experts and scientists in the drafting process; renew the process of
consideration and giving comments on draft law/ordinance at the
Government’s meetings by allocating appropriate time for discussing
the draft; organize symposiums/workshops/seminars on legislation.
The submitting agencies and drafting agencies should closely
coordinate with the National Assembly’s Standing Committee, the
Ethnic Council and Committees of the National Asssembly in the
law making process.

The drafting agencies and the submitting agencies should develop a
plan for ensuring the procedures, progress and quality of drafting;
strictly implement provision on time for sending draft law/ordinance
and relevant documents to the inspecting agency, the National
Assembly’s Standing Committee and the National Assembly.

The Ethnic Council and Committee of the National Assembly should
actively and closely coordinate with drafting agencies from the
beginning of the drafting process; representatives from the standing
body of the Ethnic Council and standing bodies of the Committees
should involve in Drafting Committees; representative from
specialized department of the inspecting agency should participate
in Editing Team to discuss and agree on basic contents of the
draft law/ordinance, thereby facilitating and improving quality of
inspection. When inspecting the draft law/ordinance, it is necessary
to carefully discuss on the contents and legislative techniques.
The Inspection Report for submitting to the National Assembly’s
Standing Committee and the National Assembly must reflex clearly
all the opinions and propose the contents that need amended and
supplemented.

Well implementing provisions of the Law on Promulgation of Legal
Normative Documents concerning procedures for consideration and
approval of laws at National Assembly’s sessions, of ordinances at
the meetings of the National Assembly’ Standing Committees. Bills
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on amending and supplementing a number of articles of existing laws
or simple bills could be discussed and approved at only one session;
the agencies assigned to submit and draft the bill should timely
submit the bill to the National Assembly’s Standing Committee for
comments and coordinate with the inspecting agency in adjusting
and completing the bill so that the bill could be submit to the
National Assembly for discussion at the beginning of the session and
be approved at the end of the session. With regard to other bills, the
National Assembly should discuss and approve at two sessions: at
the first session, the bill will be discussed in the full-sitting meeting
and in group of National Assembly Deputies, the discussion should
focus on the basic contents, the major controversial issues of the
bill. The National Assembly’s Standing Committee shall instruct
the agency taking lead in inspection, agency submitting a draft
law/resolution, the Legal Committee, Ministry of Justice and other
relevant agencies to study and absorb the comments of the National
Assembly deputies to adjust and complete the draft document for
submission to the National Assembly for consideration and approval
at the second session.

The process of absorbing, adjusting and completing a bill for
submission to the National Assembly should be improved to
strengthen the role of inspecting agency and responsibility of
the National Assembly’s Standing Committee in ensuring the
constitutionality, legality and uniformity of the draft document in
the legal system; the delegations of National Assembly Deputies
and National Assembly Deputies should spend adequate time for
studying and giving comments on the draft document.

Strengthening capacity of bodies responsible for drafting documents
in ministries, and specialized departments of the Ethnic Council
and Committees of the National Assembly. The drafting agencies,
appraising agencies and inspecting agencies should set up plan for
attracting the participation of experts and scientists in drafting,
appraising, adjusting and completing draft document.

The agencies taking lead in drafting the bills should allocate budget,
ensure favorable conditions for practical survey and summarization,
workshops/conferences, law drafting and consultation... Budget for
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the law making funded by the National Assembly should be allocated
immediately after the approval of the Legislative Program in order
to timely assist the responsible agencies in developing draft laws/
ordinances.
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LEGAL EMPOWERMENT IN VIET NAM

Mr. NICK BOOTH
Policy Advisor — Rule of Law and Access to Justice, UNDP Viet Nam

*  What is legal empowerment?

» Started in late 1990s, following increasing debates about impact of
traditional rule-of-law assistance

* Classic article — Stephen Golub’s 2003 Carnegie working paper
“Beyond Rule of Law Orthodoxy — The Legal Empowerment
Alternative”

* Legal empowerment approach

* Focuses on ensuring that laws benefiting the poor not only exist on
paper, but also are implemented in practice

» Strengthens civil society, but wherever possible involves cooperation
with government

* Grounded in grassroots, but aims to have impact on laws, institutions
and policies

* Arights-based approach — works to offer concrete legal mechanisms
for advancing rights of poor

* As much about poverty reduction as governance - should be
mainstreamed with public health, gender, rural development,
irrigation, education etc.

LEGAL EMPOWERMENT GOES GLOBAL - REPORT OF THE
COMMISSION ON LEGAL EMPOWERMENT OF THE POOR

* Commission on Legal Empowerment of the Poor
* Established 2005

* Co-authored by former US Secretary of State Madeleine Albright and
Peruvian economist Hernando de Soto
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24 Commissioners (6 from Asia) included judges, parliamentarians,
government officials, human rights activists and others from around
the world.

Final report delivered in June 2008

Key features of the CLEP Report

Affirms linkage between access to justice and poverty reduction
Substantive agenda — ‘four pillars’ of LEP

Implementation - a ‘bottom-up approach’, but as part of a ‘coalition
for change’ with government

Core UN role in taking agenda forward
LEP and poverty reduction

“4 billion people around the world are robbed of the chance to better
their lives and climb out of poverty, because they are excluded from
the rule of law [and] lack the protections and rights afforded by law”

“Making poverty history cannot be accomplished through legal
empowerment alone, but it is hard to see how it can be done without
it”

Access to Justice

The “fundamental and enabling framework”

— Including “legal identity”: registration (birth certificates etc.) as
key to accessing services and enforcing rights

— Broad access to legal advice — paralegals etc.

— Assessing impact of laws on interests of poor

Three other pillars: “domains of empowerment”
— Property rights — “access to assets”

= Title (equal security of title for men and women, ability to use
property to raise assets, recognition of customary land rights
esp. for indigenous people)

= Access to forests, pastures, swampland, water resources
= Focus on indigenous peoples, women
— Labour rights — “access to work”

= Insecurity of working conditions esp. in informal sector
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= Women and indigenous peoples particularly affected

— Business rights — “access to markets”

= Focus on household businesses: right to vend, workspace,
basic infrastructure and services

= Lack of legal protection increases vulnerability to corruption

Implementing LEP

“Bottom-up” approach “but requires political leadership — based on
broad coalitions for change”

Start with ‘contextual analysis’ to establish what reforms are most
needed

Inclusive and participatory approach
The scope for LEP in Viet Nam

Since doi méi Viet Nam has built up comprehensive legal framework,
and undertaken fundamental institutional reform of judicial agencies

However, “the Vietnamese legal system in general, and in the field
of human rights in particular, still contains inconsistencies and
overlapping and conflicting at several points, leading to difficulties,
even misinterpretation in application and enforcement at the grass-
roots level. This is the main obstacle to the development of the
society and the exercise of human rights” (Viet Nam National UPR
report para. 72)

Targetting LEP in VN
Because it focuses on application and enforcement of laws at grass-

roots level, LEP is a promising approach to reveal gaps and challenges
in access to justice and protection of rights

LEP work should be targeted to the legal needs of the poor, women
and other disadvantaged groups
UNDP-MOJ Partnership for LEP

LEP is a core element of component “Strengthening Access to Justice
and Protection of Rights” under UNDP-MOJ project, and strongly
related to component on strengthening implementation of laws

UNDP-MOJ cooperation on LEP will have two main directions:
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— Raising awareness about LEP and sharing research and experiences

nationally and regionally on relevant issues through conferences,
publications etc.

— Generating and disseminating new research on relevant topics, e.g.
on access to justice, women and inheritance rights, implementation
of food safety and environmental protection laws etc.
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ACCESS TO JUSTICE IN VIET NAM FROM PEOPLE’S

PERSPECTIVE (UPDATE - SURVEY OF 2010) PRELIMINARY
FINDINGS

Mr. NGUYEN TIEN LAP
NHQUANG & Associates

INTRODUCTION
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Background:

2003/2004: First UNDP-sponsored survey on people’s perception of
access to justice in Vietnam.

Direct interview 1000 people regarding:

access to legal information
access to legal institutions and supporting institutions

educational, cultural and psychological aspects that influence
access to justice, and

perception of ongoing legal reforms

Update survey of 2010 with same questionnaire, geographical areas
and methodology.

Legal institutions:

Court

Prosecutor

Police

Judgment Enforcement Agency (“JEA”)
People’s Committee (“PC”)

State Inspector (“SI”)

Grassroots Reconciliation Group (“GRG”)

Supporting institutions: Lawyer, Legal Aid Center (“LAC”), Political-
Social Organizations, Press and Mass Media

Six cities/provinces: Ha Noi, Thai Binh and Hoa Binh, Dak Lak,
HCMC and Can Tho.
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* 1000 questionnaire samples proportionally divided in accordance
with population of provinces/cities:

— Ha Noi (urban): 200
- HCMC (urban): 250
— Can Tho (rural): 100
— Thai Binh (rural): 150

Hoa Binh (mountainous): 150
— Dak Lak (mountainous): 150

By gender

According to 2009 Population Survey, females/males ratio is
50.5%/49.5%. The ratio of the Survey is 51.1%/48.8% respectively.
By ethnicity

Ethnic groups in Vietnam account for 16% of the population (according
to 2009 Population Survey). For specific purposes of this Survey, higher
rates of ethnic people were interviewed (25.1% of total interviewees).

By age

Disaggregation of interviewees by age groups is as follows:

By income

4 interviewees groups: “Very Poor”, “Poor”, “Middle Class” and
“Rich” (“Very Poor” group defined per poverty line proposed by MOLISA
in October, 2009).

By education

* In general, people’s awareness of existing legal institutions has
been increased and their perception toward access to justice has
considerably and positively changed since 2003.

* Awareness: People are aware of existence and functions of these
institutions.

* Averaged awareness is 74.6% for 2010, increased from 62.3% of
2003.
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* 3 major types of questions asked:
— whether decisions made by the legal institution is regularly just
and fair,
— whether the legal institution regularly complies with the applicable
laws in their operations, and/or
— whether operations of the legal institution is efficient and effective
and its role is important in protecting people’s rights?
* In 2003, 17% to 69.8% of respondents with affirmative positive
answers

* In 2010, 34.2% to 82.0% of respondents with affirmative positive
answers

People in rural areas seem to be more optimistic in their assessment of
changes in the legal institutions over the last five years, rather than those
in urban areas.

Rates of people with “positively changed” answers :

People have acknowledged improvements made by judicial
institutions, however, these seem to be far behind the improvements
made by administrative bodies.

— Rates of people perceiving “positive changes” in the below
agencies over the last 5 years (%):

— Rates of people perceiving “substantial improvements” made by
administrative reforms and judicial reforms in recent years (%):

Vulnerable groups remain disadvantaged in legal proceedings before
legal protection institutions.

— Rates of people perceiving disadvantages suffered by vulnerable
groups in accessing legal institutions:
It seems that the impact of legal aid operations remains limited
compared with other supporting institutions (e.g lawyer).

— Awareness of LACs is lower compared with lawyer (36.9% of
interviewed people aware of LACs while such rates is 75.3% for
lawyer).
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— More interviewed people from the “wealthy groups” have actually
accessed LACs compared with those from the “poor groups”,
(3.0% for Very poor, 5.5% for Poor, 6.0% for Middle class and
4.2% for Rich).

= 60.1% of interviewed people could not make judgment of changes
in LACs over the last 5 years, (such rate is 30.9% for lawyer).

* Higher rate of people prepared to notify the competent authorities of
a criminal act witnessed by them in 2010 compared with 2003 (60.0%
and 48.1%, respectively)

* Reasons for people who are not ready to take such action are, (among
others):

— They feared authorities would not be able to protect them in case
of repercussions (52.9%); and

— They don’t trust the authorities to take adequate actions (14.0%).
PrPress, mass media and civil society associations play an increasingly

important role in protecting people’s rights and people’s perception of
these institutions have been highly positively changed over recent years.

Role of Press and Mass Media

Compared with all other institutions, a record of high rates of
interviewees’ positive assessment:

*  91.3% of respondents answered that press and mass media play an
“important” or “very important” role in protecting their own rights.

*  88.6% of them confirmed positive changes in their perception of this
institution over the last five years.

Role of Civil Society Institutions

- 31.7% of interviewed people with membership in social and
professional associations.

= 33.9% of them expressed that associations are “influential” or “very
influential” in protecting member’s rights before governmental
institutions

— 75% of members of associations acknowledged “positive changes”
of associations over the last five years.
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= Group of farmers and workers expressed that in cases of
civil disputes they prefer “Asking the Head of the Village or
Reconciliation Group for help”.

Compared with 2003, it seems that the rate of people with positive
assessment of current legal reforms has been increased.

= 32.5% of interviewed people don’t have any knowledge about
current legal reforms (compared with 28.0% in 2003).

— However, 70.9% of people believed that legal reforms are
important for their life (compared with 54.0% in 2003). This may
be interpreted to mean that people have become more optimistic in
their perception about the impact of legal reforms.
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RIGHT TO COUNSEL IN CRIMINAL PROCEDURE LAW AND
PRACTICES IN VIETNAM

Draft survey and research report of the Viet Nam Lawyers’

Association and UNDP under the framework of Project
“Strengthening Capacity of the Viet Nam Lawyers’ Association VLA”

Mr. NGUYEN HUNG QUANG
NHQUANG & Associates

Two researches are commissioned with the sponsor of UNDP and the
VLA, Project “Strengthening Capacity for the Vietnam Lawyers’
Association” (VLA)”

1. Research on “Appointed Counsels in criminal procedure laws and
practices in Vietnam” for surveying the actual situation of appointed
counsel and giving recommendations for improvement.

2. Research on the “Right to Counsel in criminal procedure laws and
practices in Vietnam” for surveying shortcomings to be recovered in
the Criminal Procedure Code with respect to the right to counsel and
to make recommendations for improvement.

Field surveys were conducted in 2010

* Comparative studies of regulations in Vietnamese laws and those
included in international conventions with Vietnam’s participation.

* The survey on the Right to Counsel was responded by 483 people and
the Survey on Appointed Counsel had 414 respondents.

* Subjects of questionnaire survey are practicing lawyers and subjects
of in-depth interviews include lawyers, judges, prosecutors, convicted
persons or former prisoners.

* The Research Team conducted some seminars or discussions to collect
various opinions for making questionnaires, research outline, draft
report, etc.
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1. Right to have counsel at one’s option;

™

Right to adequate time to prepare for trials, including time to consult
with counsels;

Right to confidential communication with counsels;

Right to counsel under legal aid;

The right to adjournment of proceedings for consulting counsels;
The right to self-defence;

The right to counsel as an act of protecting the accused’s interests;

®© N kAW

Right not to proceed with counsel being unqualified or in lack of
diligence while the accused already has relevant counsels;

9. Right to counsel in all proceeding stages with respect to capital
punishment.

Example 1:

International Standards

The accused has the right to access counsel of choice (limited where
provided under legal aid) at all stages of the proceedings.

Vietnamese laws

The Constitution states that: “The right to counsel of the accused is
guaranteed. They can do self-defense or have someone defends for them”.
This provision is guided by the Criminal Procedure Code in detail.

Example 2:

International Standards

The accused shall have the right to counsel at all stages of the
proceedings where the accused is prosecuted with capital punishment.

Vietnamese laws

Pursuant to CPC, in case where the accused is charged by capital
punishment as prescribed by the Criminal Code, if the accused or their
lawful representatives do not have counsels, judicial bodies must request
Bar Associations to request a lawyer office to appoint defense counsels
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for such persons or request the Vietnam Fatherland Front Committees or
their association members to appoint defense counsels for their individual
members.

The right to counsel is a constituent right of a right to a fair trial, with
important nature, which is protected by international treaties and
customary laws on human rights and the laws of Vietnam;

Vietnamese laws had made advanced provisions protecting the right
to counsel but their application has been inconsistent, which cause
arbitrariness;

In order to ensure proper right to counsel, it is a must to ensure its 9
constituent rights already recognised by international and Vietnamese
laws as well as concurrently develop the lawyer staff;

Judicial bodies have not paid attention to “disseminating the right
to counsel to arrestees and accused as provided by laws”, such as
providing them with books on criminal laws or criminal procedure
laws;

Facilities at temporary detention camps, custody centers should be
upgraded so that counsel could communicate with their clients in
privacy but the safety of lawyers, the arrestees, and the accused is still
ensured;

The right to counsel of choice must be ensured at all proceeding stages.
The investigation stage is now still the most difficult one for people to
exercise this right;

It requires measures to force judicial bodies to appoint counsels through
Bar Associations in mandatory cases. Bar Associations must have
respective mechanism to appoint lawyers with publicity, transparency,
ensuring lawyers’ independence;

It is a must to innovate the compensation and payment mechanism
that judicial bodies and legal aid bodies pay lawyers for counsel
works in mandatory cases or legal aid cases. A low compensation
and a complicated payment procedure also impact the quality and
“independence” of the counsels.
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LIST OF PAPERS AT THE SEVENTH LEGAL
PARTNERSHIP FORUM - 2010

I. KEYNOTES TO BE PRESENTED AT THE LPF:

Update on the Implementation of JRS: Review of the Judicial Reform
from 2009 to date and major priorities till the end of 2010 - presented
by Mr. Nguyen Van Quyen, Deputy Chief of the Office of the Central
Committee of the Communist Party, Head of the Secretariat for the
National Steering Committee of Judicial Reform

Government Report on Preliminary Review of the implementation
of Resolution 48-NQ/TW of the Politburo and recommendations on
LSDS key directions for the period 2011-2020 - presented by Mr. Le
Hong Hanh, Director of Institute of Legal Research, MOJ.

Update on the Implementation of LSDS: The Legislative Program
for year 2011 of the National Assembly and Orientations for the Law
Making Agenda of the XIIth Legislature of the National Assembly
(2007- 2011) — presented by Mr. Dang Dinh Luyen, Director General
of the Legal Department, Office of the National Assembly

Brief introduction on the Report of the Commission on Legal
Empowerment for the Poor “Making the Law Work for Everyone”
- presented by Mr. Nicholas Booth, Policy Advisor on RoL and A2J,
UNDP Viet Nam

Overview of Report on Access to Justice Update 2010 Survey
commissioned by UNDP - presented by Mr. Nguyen Tien Lap,
NHQuang & Associates, Research Team Leader

Overview of Reports “Right to Counsel in Criminal Procedure Law
and Practices in Viet Nam” commissioned by UNDP and VLA project
— presented by Mr. Nguyen Hung Quang, NHQuang & Associates,
Research Team Leader

I. REFERENCES (IN CD-rom):
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Draft Report “Assessment on other administrative handling measures
and recommendations for improvement in the Law on handling of
administrative violations”

The Report of the Commission on Legal Empowerment for the Poor:
“Making the Law Work for Everyone” (Volume 1 + Volume 2), and
Reports on the organisation and functioning of the justice system in
China, Korea, Japan, Indonesia and Russia.

Preliminary Findings on Access to Justice in Viet Namfrom People’s
Perspective (UPDATE — SURVEY of 2010) — Activity carried out by
UNDP Viet Nam.
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The 7th Legal Partnership Forum:

Material of Project Strengthening Access to Justice and Protection
of Rights in Viet Nam

Address: International Cooperation Department, Ministry of Justice,
60 Tran Phu street, Ha Noi

Tel/fax: 844-3734 0104 / 3734 5284

email: project58492.vn@undppartners.org
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